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I. Purpose and Method of the Research 

 

Testimony is the Achilles’ heel of the oldest means of evidence – the fact that it comes from a 

fallible, generally unprotected person who can be intimidated or bought has been common 

knowledge for a long time. Threatening and intimidating the witness so that he cannot bear 

testimony or that his statement will not be disadvantageous for the accused is also not a new 

phenomenon in the history of criminal procedure. However, the fact that intimidating the 

witnesses has become a way of hindering the administration of justice is a brainchild of 

organized crime, which permeated particularly in the last decades of the 20
th

 century. From 

the 1990s, however, it became clear that the more and more violent, armed perpetrations of 

felony and maffia-type actions appeared in our country, as well. These types of criminal 

offences, in themselves, frighten the witnesses, and due to the wide-spread permeation of 

organized crime those giving evidence of such crimes have become more and more 

unprotected. In some cases, even the members of the authorities taking part in the criminal 

procedure cannot feel safe, occasionally the criminals are ready to frighten them.  

 

Because of these facts, in Hungary, too, witness protection has become a significant problem 

of the efficiency of the judicature and the actions against crime. Witness protection has a 

double purpose. It guarantees, on the one hand, that the testimony is borne in an atmosphere 

where the witnesses are not intimidated, and on the other hand, in case achieving the first aim 

is not possible, that the witnesses’ lives are protected. From the point of view of witness 

protection however, it is indifferent at which stage of the procedure the examination of the 

witnesses takes place. The peace treaties of Westphalia introduced the idea of equality into 

public international law as the principle of equality of states. The treaties thus created the 

basis of contemporary international law. The era of international law, when the equality of 

individuals appeared, began with the Universal Declaration of Human Rights and the Charter 

of United Nations – even if the prohibition of discrimination existed in international law long 

before, as for example with certain provisions of international treaties concerning minority 

protection. 

 

Although nowadays witness protection no longer enjoys a privileged role in criminal 

procedure law, as in the mid-1990s, we cannot say that the issue would be rendered obsolete. 

Nothing demonstrates the importance of witness protection today than that Hungary recently 

adopted witness protection provisions in the Civil Procedure Act, which shows that the topic 

is beyond the scope of the criminal procedure law. 

 

I believe that the importance of witness protection remains unquestioned as testimony plays 

an essential role in proving a case. Therefore the research aims to examine what witness 

protection devices are available in our country, presenting their operation, efficiency, practical 

problems, as well as its relation with international conventions and practices of the European 

Court of Human Rights. 
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II. Method and Sources of Research 

 

The paper advances from the general aspects of witness protection to the special ones as 

follows. In the first chapter I examine the general issues of witness protection, within which 

my primary goal is to present and analyze the constitutional foundations, the history and basic 

concepts of this institution. I also found it necessary in a systematic approach to position 

witness protection in the legal system. 

 

The second and third chapter will be the presentation of each witness protection tool, 

following the enumeration used by the Council of Europe Recommendation No. R (97) 13 of 

the Committee of Ministers to Member States concerning intimidation of witnesses and the 

rights of the defence, dissect in separate sections the witness protection tools available for 

organized crime and for offenses committed within the family. All the more justified is the 

examination of these instruments in a separate chapter, because - although the question is 

inherently common (ie the welfare and protection of witnesses in question) - the tools 

available for achieving the goal is necessarily different. While some of the concepts can be 

very effective in connection with organized crime, they can be completely ineffective and 

meaningless for crimes committed within the family. Given that our national legislation must 

meet our international obligations, therefore I believe that it is essential to present the 

documents of the Council of Europe and the European Union and the jurisprudence of the 

European Court of Human Rights, and compare these solutions to the domestic solutions. 

 

In the fourth chapter of the thesis I examine the social aspects of witness protection, which 

allows for certain conclusions beyond the scope of jurisprudence. Relatively little empirical 

research has been done for witness protection, therefore, reliable data for its justification and 

effectiveness is not really available. Since, without empirical results I believe that we cannot 

get in all aspects a full and fair picture of the domestic situation of witness protection, 

therefore I conducted a research among the students of the University of Debrecen. 748 

participants performed this questionnaire survey. This sample can be considered 

representative.  

 

Witness protection is not only a challenge for the judicial and police authorities, but also for 

the citizens’ feeling of security. Their behavior draws attention to fundamental social 

phenomena. In my opinion, it is important that people know and feel that if they fulfill the 

obligation to testify, the State is able to protect them in an adequate and effective way against 

any threats, intimidation, and so they can testify without any fear. Thus the task is not only to 

establish the appropriate legal instruments, but it is also necessary to be used adequately and 

effectively as much as possible by the acting authorities, for which it is essential to ensure 

adequate financial and technical conditions. For the legislature it is utmost important to avoid 

the pretence that the judiciary is powerless, the public feeling that the authorities are 

unprepared. 

 

In my thesis I continously try to meet the full subject indicated in the title, so avoiding a broad 

international perspective I present the Hungarian criminal witness protection instruments, 

highlighting the key issues arising in terms of practicality. Of course, it is necessary to briefly 

take into consideration non-Hungarian criminal witness protection provisions in order to 

enable to process the whole Hungarian legislation.  
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It follows that the structural units of the thesis are the processing of domestic and foreign 

literature, as well as the case law of the European Court of Human Rights and from this 

creating a theoretical basis and relying on this basis emphasizing on the practical problems 

and undertaking the task of outlining potential solutions. 

 

 

III. Summary of Research Results and its Potential Applications 

 

The legal conditions of witness protection are ensured. In the field of witness protection the 

law of criminal procedure offers a very discreet and modern solution to the fight against 

organized crime and to the elimination of intimidating witnesses. However, we can say that 

our witness protection practice is still rather immature, but the standpoint that the institutional 

system of our witness protection is poor, I feel, is an overstatement. 

 

In this case, the emphasis is on the proper application of the instruments. The fact is that the 

doubts about the effectiveness of the instruments are real, and the empirical research confirms 

the doubts that the respondents have. It is very important for the enforcement practices to 

move forward, and that each witness protection instrument should be applied prudently and 

effectively by the authorities. It is not enough to have European standard regulation, if a legal 

institution in practice does not work effectively. 

 

To achieve the goal it is not sufficient simply to amend legislation, constitute new legislation, 

but to establish appropriate case law, or as we have seen for crimes committed within the 

family, the most difficult task is to achieve a victim friendly criminal procedure. All this is 

clearly confirmed by the results of my empirical research, more respondents identified the 

cause of fear to be that the authorities act in an inappropriate behavior, compared to the 

threats from the accused’s circle. This circumstance is rather thought-provoking and should be 

corrected. 

 

In recent years confidence has generally shaken in the administration of justice, and 

consequently the willingness of cooperation, which must be remedied by all means. Witness 

protection is now a possible instrument in all significant procedure acts, although in the 

legislature’s opinion basically only the mildest form of witness protection is justifiable 

outside the law of criminal procedure. 

 

Essentially it is a correct notion to extend witness protection rules to other legal fields, but it 

would be necessary to control the consistency and clarity, if in certain procedure acts the same 

name appears – i. e. the closed treatment of the witness’ personal data/information – than the 

same rules should apply to them. As we have seen different rules apply under the same name 

in the Criminal Procedure Act, the Infringement Act, the Administrative Procedure Act and 

the Code of Civil Procedure. On my part, the most important question in this connection 

however, is that the closed and isolated treatment is indeed materialized, therefore, the best 

solution would be for the witness that the file containing the data would actually be treated 

separately and not within the case itself. 

 

Turning to the particular rules relating to witness protection, in order to eliminate the 

problems outlined concerning the definition the following clarifications, additions must be 

made in respect of the legal text: one can be classified as a specially protected witness, if 

 the evidence is of huge importance and concerns essential circumstances of the case, 

 the evidence provided by the testimony is likely irreplaceable, 
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 its identity, its place of residence, or the fact that the competent authority wants to 

interrogate the witness, the identity of the witness is not known by the defendant and the 

defence attorney, 

 the disclosure of its identity or its relatives identity would mean serious threat to its life, 

physical integrity or personal freedom. 

 

It is also necessary that the principles developed by the case law of the European Court of 

Human Rights fully prevail in the domestic enforcement practice, as they are de facto binding. 

These are listed briefly: 

 ensuring anonymity should be truly an exceptional instrument; 

 the confession of an anonymous witness must include essential evidence; 

 the witness must be reliable, the confession must be credible; 

 at least after the completion of the investigation the state must ensure a separate trial, 

which on the one hand will prove that the conditions of anonymity existed, and on the 

other hand will compensate the disadvantages resulting from the necessary application 

of this legal instrument; 

 the court deciding about the anonimity of the witness must know its identity; 

 the justification procedure specified in the Recommendation must be applied; 

 anonymity concerning undercover investigators and informants it is not sufficient 

simply to refer to the operational aspects of the authorization, but also the intimidation 

or threat against the person. 

These conditions basically correspond to the domestic law enforcement, although the 

examination of the reliability of witnesses and the credibility of testimonies is not as in-depth 

as in an Anglo-Saxon criminal procedure. The domestic legislation however does not comply 

with the European Court of Human Rights case law in regard that the defence cannot address 

the witness with the same conditions as the prosecution (because the prosecutor may be 

present at the interrogation of a specially protected witness, while the defence and defendant 

may not) and there is no provision either, that the conviction cannot be based solely or 

predominantly on anonymous witness testimony. In this regard, the development of an 

appropriate regulation is still missing, and here I can only promote and support this process. 

 

Apart from the specially protected witness other protected persons must also appear to testify 

in court, therefore I consider appropriate to introduce the witness hearing via video or 

telephone as widely as possible. It can be justified to ensure the hearing of the witness by 

telephone or video conference. Sections 244/A-244/D of the new law of criminal procedure 

make it possible the hearing of the witness and the defendant by closed-circuit 

telecommunication network, although the reason for this is only partly connected to witness 

protection. I do believe, however, that the intention to codification in itself is not enough. The 

emphasis should be laid on creating the technical and financial conditions so that there will 

not occur such situations as with the rules of house arrest, where a modern legal institution 

cannot be effective due to the lack of technical conditions. 

 

There are areas of witness protection, which are outside the field of jurisprudence, but a lot 

can be improved on the feeling of security of the witness by appropriate measures. In my 

view, one of the greatest problems is that, as opposed to the court-houses in some European 

countries, in Hungary the conditions are not given for the witness not to stay in the same 

corridor as the accused or his relatives. The security personnel are not able to provide the 

witness with an adequate sense of security. One possibility to exclude intimidation and to 

ensure an uninfluenced testimony by the witness might be if the witness had the chance to 

stay in a different room as the accused and his relatives and witnesses. The best solution 
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would be if the different people in the procedure could use different entrances. In England 

new court-houses are only built, and the old ones are renovated, in such a way that the 

witnesses of the prosecution and those of the defence can be waiting for the hearing in 

different rooms, which can be approached in different ways. 

 

In Hungary in particular, we must take into account the fact that these kinds of witness 

protection measures, the programmed safeguards have a significant cost component. 

However, I welcome the fact that the available data on the effectiveness of these tools show 

that there is nothing wrong with the current cicumstances. 

 

The situation is different in respect of crimes committed within the family, in this case our lag 

is significantly larger to the Recommendation, and the developed European or U.S. practice. 

There is a lack of complex supporting programs, most of the interrogations do not befit those 

regulations defined in the Recommendation, and there is no joint investigations either, 

although between the police, other authorities and the various human rights services 

cooperation is beginning to emerge. 

 

Examples found in the Netherlands and the United Kingdom might be useful to take into 

consideration, where special programs have been established for the accused (e.g. for fathers 

mistreating their children), which aims to change the form of behavior of the defendant. In 

Scotland, the police and social organizations set up a code of cooperation in order to conduct 

joint investigations. The regulations can be applied to the suspicion of both physical and 

sexual abuses. The joint work has resulted in a more child centric procedure, the 

communication has improved between the agencies, the planning has become technically 

more prepared. The police have acquired a deeper understanding of the interrogation of 

children from the social workers, while they had the chance to gather knowledge about the 

functioning of criminal justice. 

 

The following summarizes what I pointed out earlier and briefly includes my comments and 

observations about the Hungarian witness protection: 

 witness protection with the existing tools are appropriate and effective, it is necessary to 

develop the consistent and careful application of practices, but not further legislative 

action; 

 the witness' name and personal data should be managed in a truly segregated way, i. e. 

the sealed envelope conatining the information stored separately from the case files; 

 the same name used by the acts for witness protection, but meaning different procedural 

tools should be standardized for the sake of legal certainty; 

 in the case of specially protected witnesses, the legal definition should be corrected, and 

the de facto binding European Court of Human Rights case law should be fully taken 

into account; 

 allowing the hearing of the specially protected witness by video conference is a practical 

solution, it is necessary to codify; 

 the proper set up and design of court buildings, to ensure the passage for witnesses and 

security in the courtroom is a timely obligation of the State; 

 it is necessary to take into account in the Witness Protection Program the different needs 

of those belonging to the traditional concept of witnesses and the collaborators of 

justice; 

 considering domestic violence, the establishment of an effective, fast, but also well-

founded legal and social assistance system is an urgent task. 
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I can safely say that the domestic legislation has no shortcomings compared to the majority of 

European states considering witness protection, compared to France Hungary is ahead in 

many aspects. However, there are problems with the effective enforcement of the rules, which 

cannot be eliminated specifically with tools of criminal procedure (and not even legal 

instruments). But these problems should not draw the attention away from the fact that in a 

short decade of time the full regulation of witness protection has been incorporated into the 

Hungarian legal system, which is a remarkable result and has a huge value, despite all critical 

comments. 

 

 

IV. List of publications (1
st
 March 2010.) 

 

Publications in Foreign Languages 

 

1. General problems of witness protection In: Doktoranduszok Fóruma Miskolc 2003. 

november 6. [ed. István STIPTA], Miskolc, 2004, 344-349. 

 

2. Some issues of witness testimony In: Studia Iurisprudentiae Doctorandorum 

Miskolciensium 6/2. [ed. István STIPTA], Miskolc, 2005, 153-174. 

 

 

Publications in Hungarian 

 

1. Mutual Assistance in Criminal Matters between the Member States of the European Union 

In: Studia Iurisprudentiae Doctorandorum Miskolciensium 4/2. [ed. István STIPTA], Miskolc, 

2004, 139-167. 

 

2. Hungarian witness protection in reflection of the Council of Europe Recommendation No. 

R (97) 13 of the Committee of Ministers In: Publications to the anniversary of Prof. Dr. Andor 

Kováts' 120. birthday [ed. Krisztián SZABÓ], Debrecen, 2004, 117-139. 

 

3. The instruments of witness protection in Hungarian criminal procedure In: Collectio 

Iuridica Universitatis Debreceniensis IV. [ed. Béla SZABÓ], Debrecen, 2005, 223-246. 

 

4. The witness protection system of the new criminal procedure act In: The first year of the 

new crminal procedure act (Debrecen, 16th October 2004.) [ed. Krisztián SZABÓ], Debrecen, 

2005, 91-99. 

 

5. The rules in reference to anonym witnesses in French and Hungarian criminal procedure, 

Magyar Jog, 2009, No. 8., 487-493. [co-author: Ágnes PÁPAI-TARR] 

 

6. The hearing of the witness and the defendant by closed-circuit telecommunication network, 

as the non-named instrument of witness protection, Legal Workshop of Debrecen (Debreceni 

Jogi Műhely), 2009, No. 4.  

 

7. The closed treatment of the witness’ personal data In: Collectio Iuridica Universitatis 

Debreceniensis VIII. [ed. Béla SZABÓ], Debrecen, 2010 (under appearance) 

 

 

 


