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I. BRIEF SUMMARY OF THE RESEARCH TASK

 

In  the  second  half  of  the  20th  Century  the  new  Europe  had  been  embodied  in  an

integration form never seen before.

The main point of the integration was by matching the economies of the different states to create

such a living standard, which may exclude the possibility of a new global war.

The idea was basically right,  since the integration process watching it from the perspective of

almost 50 years did well. Beside the economic aims also political and social goals were marked

out, of which realization may create a very strong unity for the people of Europe.

The ideas were, of course, nice, but they couldn’t be entirely accomplished. Which were these?

Basically, the Customs Union, Common Market, after it the Single Market, the Monetary Union

and finally, the Political Union.

The process became stuck, in a certain point of view, at the accomplishing of the Single Market.

Is it possible to talk about Single Market when different rules are to be applied to the contracts in

every member state? Is it right to talk about Single Market when it takes thousands of euros to be

familiar with the content of the law of the other state for a businessman who is about to conclude

cross-border transactions? It is a Single Market where 21 official languages can be used? Can this

Market be called single, where – overwriting the general rules of the market itself – the cost of

concluding such contracts, the fear of the strange and unfamiliar, the problems arising in case of

the  not contractual performance influence the  market actors in the  making of their  economic

decisions?

Is it actually possible to utilize this enormous economic potential hidden in the single market?

My determined answer in connection with the above questions is: NO!

 

In accordance with the above,  if Europe wishes to be in step with the leading and developing

economic powers, the USA, Japan and China, it has to make all efforts to make its market more

efficient, to create those conditions, which can secure the growth, the broadening of the demand

and consumption and the formation of the calculable market environment.

 

From the above mentioned functions, which hinder the smooth functioning of the Single Market,

only  one  were  examined  in  my dissertation,  namely  the  contract  law,  the  difference  of the

contract law rules and the possibilities of creating a unified contract law in Europe.

 

The basic topic of my dissertation is the survey of the contract law rules from the certain aspect

whether the various regulation in Europe meets the functioning criteria of the Single Market. Is it

really possible to talk about Single Market, if the different legal norms define dissimilar rules in

the single fields related to same or very similar legal institutions?

The most important question is to establish, whether the free competition and the conclusion of

the cross-border transactions are hindered by the different rules of the member states.



 

To answer this question is it essential to clarify, if the attempts to unifying the contract law is

confirmed by other reasons, or is it possible to realize the unified contract law, respectively.

It is obvious that notable activity was carried out by the EC on the field of harmonization, which

serve as the execution of the aims appointed by the EC Treaty. Among these aims can be found

aspects of public or even of civil law character, however, the harmonization have concentrated on

questions of public law so far. In accordance with this process there has been evolved a legal

deficit, which was leading to a malfunction of the market processes.

It seems to be, in this respect, unavoidable to harmonize the civil law rules on a higher level, in

which course the main role should be played by the contract law, as a very important regulator of

the functioning of the economy.

Although a harmonization of a slighter level was to be observed, mainly on the field of consumer

protection,  to  carry  out  the  task  with  the  help  of directives  does  not  seem to  be  the  most

appropriate way in connection with the challenges of the economic union.

One of the main conclusions to be drawn in the dissertation was the pressing of the fact that

carrying out more serious and factual legal unification activity should be realized on the field of

contract law.

 

The  question  has  been  examined  from six  different  points  of  view  in  my  dissertation,  and,

furthermore, at the end I make my proposals related to the legislation both on community and

Hungarian level.

 

            The first big part placed in chapter two surveys the initiatives regarding the creation of the

uniform contract  law.  This process does not cover  a  notable  interval,  because  nothing really

interesting has happened since the recognition that in favor of the positive influence of economic

processes it is needed to unify the civil law. The above statement was true until the early 80’s,

when the European Parliament recognized the importance of the efforts aiming at the unification

of the uniform European Civil Law and supported the initiative with its entire political power.

 

After 1989 and 1994 other organs stepped into the procedure and the number of the places and

participants of the discussion were always broader on the feasibility of the unification of the law.

 

The result of it was that the topic got the essential publicity and it has been discussed on the

highest level, in the European Council.

The  main  organs  published  their  commitments  one  after  the  other,  which  were  mainly  of

supporting character.

The Commission, the Council, the Parliament and the Economic and Social Committee were for

the initiative, the only question remained: how to do it? It has not been successful so far to create

a  common  point  of  view,  it  is  frequently  disputed  if  the  EC  disposes  of  the  appropriate



competences, i.e. is the EC authorized to legislate such a legal norm?

 

In this chapter the more and more concrete commitments of the certain organs are dealt with,

which leads, at the end, to the Commission’s Action Plan that outlined the tasks of the next years

and the possible solutions.

 

The Chapter three, which is together with the second one is the biggest structural unit, displays

the  unifying activities  has  been  taken  place  so  far.  It  is  dealt  with,  up  to  now detailed  and

uniquely, the results of those initiatives of the same aim, but, however of different methods, like

the  Commission  on  European  Contract  Law,  the  UNIDROIT  Principles  for  Commercial

Contracts, the CISG, the Common Core Project, the work of Pavia-Group, the Study Group on a

European Civil Code, the SECOLA or the effects of the American Restatements.

 

It  is  necessary,  in my point  of view,  to  be  familiar  with  these  law unification instruments of

fundamental importance.

A specialty of the chapter that it pays great attention to the American law unification processes as

such precedence, from which significant conclusion can be drawn regarding the European legal

unification.

 

The dissertation is, furthermore, consisted of shorter chapters, but however, it was searching for,

and I hope it has also found answers for concrete problems.

 

The chapter four has a very special structure comparing to the third, since in this one the opinion

of the other side, it meant the opponents’ of the unification, is detailed. It is not focused on the

single authors’ point of view, but mostly on the reason of their negative opinion. The answers for

most important cons – i.e. the missing competence of the Community, the absence of the unified

legal education, and, moreover, the problems of the legal sources –, which are, at the same time,

their confutation, are also to be found in the following chapters.

 

One of these is the chapter five, which deals with the grounding of the unification of the contract

law related to the EC law. It is thoroughly analyzed,  which legal norm seems to be the most

appropriate for such a unification that wishes to settle the question of the unified contract law for

a long term and on a comprehensive way in the framework of the EC law.

 

It is emphasized in this chapter, that so far, the directive was preferred in connection with the

legal harmonization, which procedure shows certain deficiencies. I find, however, for this task the

regulation at least as appropriate as the directive.  To make it clear,  what a moderate role the

regulations have had so far, the regulations created on the field of civil law are presented in a

detailed way.



 

In chapter six, after it had been emphasized that regulation is an appropriate measure to promote

the unification of private law, the certain methods are examined.  Here are to be distinguished

between  two different  possibilities: either  grows  the  law  slowly  and  organically  in  the  living

system, or the unified contract law is to be made through fast and radical changes. There is not –

in my point of view – third way for the solution.

It is important to keep the dominance of legal scholars and practicing lawyers in the process that

means the unification should not be a captive of political negotiations or obligate deals.

 

 

 

 

 

 

 

 

 

 

II. Methods and resources of the research

 

The  legal unification  is  a  very  complex  procedure,  when  researching it,  a  number  of

factors should be kept in mind.

 

The  methods of the  research  are  changing in  connection  with  the  structure  elements  of the

dissertation and with the realization requirements of the aims defined in them. In accordance with

that it was practical to start with the historical method, since it offers a great help for getting

acquainted with the subject. This kind of historical, describing aspect can be observed in chapter

three,  too,  where  the  most significant efforts  for  the  legal harmonization are  enumerated and

analyzed with a comprehensive approach. The describing method of the chapter is does not end

in itself at all, on the contrary, it serves the accomplishment of one of the determined aim of the

whole research, that means that the great deal of antecedents should be available at once, which

is a pioneer solution in the Hungarian legal literature.

 

Beside the historical and describing method – unavoidable just like the example of same kind of

works shows – a significant role is played by the comparative law, which can also be found in

chapter three.

In the further parts of the dissertation the comparative approach is of greater importance, which is

based – because of the subject of European character and the relative shortage on Hungarian

resources – on mostly German and English authors.



The comparative  method in chapter five  and seven are  coupled with critical analyses of legal

norms,  when,  on  the  one  hand  the  applicability  of  the  EC  Treaty  in  connection  with  the

unification of contract law is examined, on the other, there are some conclusions drawn form the

rules of the models laws regarding the recodification of the Hungarian Civil Code in accordance

with the standard contract terms and the unfair contract terms.

 

 

 

III. The results of the research

 

The  creation of the  unified contract  law has  been a  great  challenge  for  the  European

scholars for a long time. There can be felt a certain nostalgia towards the era of ius commune,

where unified law was applied making easier to conclude cross-border transactions. It should be

kept in mind that also the unified legal education and the official language were those factors that

made it easier for the common legal environment to develop. This kind of environment can not be

expected nowadays,  which fact could make us feel that unification of the  contract law is not

current or realistic.

            However,  the processes, taking place within the EC give us a determined confutation.

Since 1985 such an enormous progress can be observed that makes us believe reasonably in the

formation of the unified contract law

 

In my dissertation those  certain steps are  emphasized,  which made  remarkable  input for  the

realization of the uniform law.

 

1,  The first one is the  resolution of the  European Parliament on 26 May 1989.  It  is of great

importance  because  made  clear  that  for  the  proper  functioning  of  the  Single  Market,  the

approximation of the private law of the single Member States is inevitable.

 

2.  The first suggestion was followed by long and considered silence that is why a subsequent

resolution was needed on 6 May 1994. In that one, mainly, the Commission’s strange inactivity

was criticized, since between the publishing of the two proposals nothing has been made by them.

 

3. The next step was maybe one of the most important, as the question was put up on the highest

political agenda.  The  European  Council was  concerned  with  the  topic,  notwithstanding,  only

indirectly but it was stated that a bigger coherence seemed to be needed in the area of private

law.

 

4. The European Parliament became the most courageous organ in the topic and filed a resolution

on 16 March 2000 again.  It  said that it  had become necessary to harmonize  the  private  law



comprehensively within the Single Market, furthermore the Commission had been called upon to

make a study related to the question.

 

5.  The real breakthrough took place in July 2001 when the Commission expressed its opinion

concerning the debate. The following essential questions were to be clarified:

 

·        How much is it needed that the EC should intervene in the unification of the contract law,

and,  furthermore,  how  realistic  is  the  possibility  that  on  certain  areas  the  legal

harmonization carried out by directives could be successful.

·        Do problems arise  in connection with the  differences of the  legal orders of the  single

member states and if they do what are these?

·        It is especially important to decide whether the questions connected with the conclusion,

interpretation and application of the cross-border transactions have an impact to the proper

functioning of the Single Market?

·        Have the  different contract laws of the member states a retentive  effect related to the

international transactions or is there any cost increasing effect of them?

·        May the so far applied way of the harmonization of private law that means the sector

harmonization by directives lead to any contradictions in the EC law and,  furthermore,

may the not proper implementation of the single directives into the national legal orders

cause any incompatible situation regarding the proper functioning of the Single Market.

 

Four proposals were suggested by the Commission. These are as follows:

a, The problems brought up by the development of the market should be solved by the market

actors or the market itself.

b, Secondly, to work out such a common principles of the contract law, which can lead to the

approximation of the of the national laws.

c, Thirdly, increasing the quality and applicability of the existing legal norms

d,  Finally,  the  making and issuing of such a  comprehensive legal norm,  which would contain

regulation in connection with both the general part of the contract law and the single contracts

 

6,  At the  end of 2001 both the  EP  and the  Council gave  their  supporting opinion about the

Communication of the Commission that means every main organ was for the unification of the

contract law.

 

7. The last significant action was the Commission’s Action Plan adding remarkable proposals to

the debate. One of the possibilities was the improving of the quality of the contract law. In my

point of view, though this initiative is fundamentally to be supported, could not lead to the aimed

goal, can not be reach such a measure of harmonization of the contract law that could promote

the proper functioning of the Single Market and could secure the assertion of the four freedoms.



 

A very important initiative is the Common Frame of Reference. According to its content it is going

to be  a  document available  for  anybody,  which includes the  common rules and the  technical

terms and terminology of the European contract law, will be translated in every official language

of the EC but, basically, it is going to help the Commission in its everyday work. I am sure that

the formation of this material will be a big step forward in connection with the unification of the

contract law.

 

The other  proposal,  which could be realized even in a  parallel way,  is the elaboration of the

Standard Terms and Conditions. A possible reason for developing STCs for a single legal order

may be that national contract laws are still different and do not allow the elaboration of a single

set of STCs for application in several legal orders. This idea is of great importance but, however

not a novelty. The above mentioned model laws, i.e. the UNIDRPIT Principles, the Principles of

European Contract Law or even the Gandolfi-proposal are such serious works, which could be

applicable in the area of contract law exceedingly. That is the reason I do not find the proposal of

the Commission really appropriate at this point.

 

Further  suggestion  is  issuing dispositive  legal norms  on  the  field  of contract  law.  Here  is  a

comprehensive norm to be meant including the whole contract law and, finally, the total body of

civil law.

 

This norm could decrease the difference between the parties of dissimilar economical position,

thus it would be unnecessary to choose the national law of the stronger party and would make the

whole negotiation process easier.

Its application would be especially favorable regarding the small and middle enterprises (SME)

and the consumers, because on the one hand it would make easier for them to appear on the

market, it would increase the competition and decrease the prices.

 

During my research in accordance with the  above the following these has been stated,  which

could  be,  from the  point  of  view  of the  European  legislation,  estimated  as  de  lege  ferenda

proposals

 

1. It is, by all Means, Necessary to Create the Unified European Contract Law

This  statement  is  based  upon  the  requirement  of the  proper  functioning of the  Single

Market. The different laws of the member states impair the possibilities and business activity of

the market actors in connection with the trans-border transactions.

Without single contract law the Single Market is not able to function properly, as the different

regulations and the dissimilar legal and economical environment hinders the market activity and

the free movement of goods and services.



Another reason for the necessity of the unification of contract law is to secure the competitiveness

of the Community itself.  Europe can only overcome its competitors, the USA, China or Japan,

when its Single Market fulfills the requirements and gives all the support for its market actors.

An important factor connected with the topic is the absence of the common language within the

market. In Europe, however, there is no chance for having a single language in the Single Market,

which makes the significance of the unified law even emphasized, since the law can be translated

in every official language thus the market actors can get acquainted with it much easier.

 

2. The Uniform European Contract Law shall be Created by Regulations.

The  importance  of choosing the  proper  legal source  was  thoroughly  examined  in  the

dissertation.  A number  of reasons were  lined up for  the  regulation,  for  example  it has direct

effect, no other act of the member state is needed for its applicability, so it can keep its original

content taking care of the real unification. Regarding the outstanding magnitude of the topic I see

no other possibility than to apply the regulation while unifying the contract law.

 

3. Concerning the Legislation Basis the Art 95 EEC Seems to be Appropriate

After the examination I think it could be stated that among the great deal of possible legal

norms, (Art. 61-65, Art. 94-95, Art. 293, Art. 308) Art. 95 is the most feasible for the big task.

Not only because it contains prescriptions for the organs of the Community in connection with the

harmonization of the formation and functioning of the Single Market but also eligible regarding

the form of the legal act, since it does not determine whether regulation or directive should be

applied  in  this  question.  The  assuring  of  the  proper  functioning of  the  Single  Market  is  a

reasonable justification that the competence of the EC can not be disputed in this relationship.

 

4. The Step-by-Step Realization of the Unification

Mandatory or  optional contract law? This question arose  already several times,  among

others  in  the  Commission’s  Communication.  In  my  point  of view,  the  desired  result  can  be

reached only through enforceable, mandatory rules. In accordance with that I am a supporter of

the Option IV of the Commission, with one important remark.

 

As I see it, the application of the uniform European contract law – after it has been made – shall

be mandatory only related to the trans-border transactions. This means that it would not have any

role as far as the inner legal relations are  concerned.  Thus would the frequently applied Civil

Codes of the member states remain in effect as long as the new regulation becomes wide-spread

and has great social support

 

5. The Necessity of the Formation of the Common Legal Education.

Although I rate myself – using Lando’s distinction – to the codificators, that means I am

convinced that the unified contract law shall be  introduced in one step by an obligatory legal



norm,  I do not reject those opinion of the  cultivators that the  formation of the  common legal

education in Europe is necessary for the spreading and the acceptance of the new law.

I  see  the  unification  most  of  all  in  the  common  curriculum.  The  students  could  be  getting

acquainted firstly with the model laws will be created so far, then the European textbooks and,

finally, the whole body of the new European regulation.

 

6. Proposals Concerning the Hungarian Recodification

At  the  end  of  the  dissertation  I  compare  the  European  legislative  processes  with  the

Hungarian recodification activity related to the standard terms of contract and the unfair contract

terms. In this respect the following conclusions were drawn and de lege ferenda proposals were

made:

 

1, It is essential,  just like in case of the model laws, to settle the phenomenon of the battle of

forms in the new civil code. It happens when both, or more, parties are to apply special forms

when concluding a contract.

 

2, It is very important to protect the other party of, generally, economically weaker position, who

does not apply standard terms and who is only able to ensure its interests to a limited extent.

 

3, Because of the above, it might be necessary to reverse the burden of proof in case of applying

standard terms or unfair contract terms regarding the consumers or other market actors supposing

they do not apply standard terms.

 

4,  In  the  circle  of  the  consumer  contracts  emphasized  protection  should  be  given  for  the

consumer not only in connection with the contract terms individually not negotiated but also with

the terms individually negotiated. That is the reason that I see necessary to reverse the burden of

proof for the favor of the consumer also in the latter case.

 

5, Finally, I suggest the introduction of the notion “market/business actor” instead of the business

organization. It may be such a party taking part in the economic life, who, within its economic or

professional scope, concludes contracts regularly, in a great deal.

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

IV. THE POSSIBLE UTILISATION OF THE RESEARCH

 

The practical benefit and applicability of the dissertation can be hidden in the fact that such a

comprehensive work regarding the unification of the European contract law has not been made in

Hungarian up to now.

The critical remarks and de lege frenda proposals defined in the dissertation make it suitable to

orientate  the  legislators  or,  hypothetically,  politicians  taking part  in  the  European  legislation

related to this complex issue.

On the basis of its Hungarian aspects the work can be applied in the process of recodification by

the re-creation of the rules connected with standard terms and unfair contract terms.

 

I  am,  however,  convinced  that  the  most  important  field  of  adaptation  should  be  the  legal

education mainly because of the fact that the students are hardly provided with the necessary

information concerning the European private law during their studies.

This kind of work of monographic character may help also the students, getting acquainted at the

same time with the basic elements of comparative law, to gain wide knowledge of European level

regarding the unification of the European private law.
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