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ENERGY TAXATION: NOTES ON THE UNSETTLED LEGAL 
BACKGROUND OF A BIOMASS-BASED HEATING PLANT 
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Energy policy has always formed an integral part of EU legislation. In its new (‛Europe 2020’) 

economic-environmental strategy, the Community clearly sets the directions for the enhancement of 
an inclusive, advanced economy through technological innovation and a sustainable competitive 
energy policy relying to a great extent on renewable energy sources. Sharing the global concerns 
about declining fossil fuel resources (particularly of oils stocks), the European Union has multiplied 
its efforts to boost the establishment of a sustainable energy system based primarily on renewable 
energy. To meet this end, a radical shift is required – both in the Union's joint energy policy and in 
the behaviour of market actors (whether they be multinational companies or individual consumers). 
The range of applicable tools include financial, legal, political and social incentives, among them 
regulatory schemes already introduced in the Community's mid-term development strategy. From the 
standpoint of Financial Law, this paper primarily focuses on the implementation of these in the 
energy taxation regime. 

Directive 2003/96/EC on energy taxation laid the foundations for the restructuring of the 
Community framework for the taxation of energy products and electricity. Since the time the 
Directive was adopted (27 October 2003), a number of ambitious policy objectives have been defined 
to tackle the challenges posed by climate change, declining energy supplies, market imbalances and 
related social problems. Therefore, substantial amendments to the 2003 Directive became necessary 
and inevitable. 

In the light of the general criticism made by the Commission to the European Parliament and the 
Council, some of the most problematic questions of the Energy Taxation Directive are elaborated on 
in the following sections. Then, a case study is presented to give a closer look on taxation-related 
problems of sustainable energy use through the practical example of a biomass-based district heating 
system in its social context. 
 Keywords: biomass, energy policy, energy tax directive, heating plant, renewable energy sources 
 
Introduction 
 

Rapidly dwindling fossil fuel reserves urge for a global shift to renewable energy 
sources (at the highest speed possible and to the highest achievable rate). Modern lifestye 
has been built upon the consumption of fossil energy, preeminently on oil, the diminishing 
resources and growing production costs of which definitely have negative consequences in 
several areas of life. Living costs are on the rise, casting serious doubts on the long-term 
capability of societies to finance their energy needs. These concerns have lead the decision- 
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makers of the EU to redefine the Community’s energy policy and revise the Energy 
Taxation Directive issued in 2003. 

The joint decision to overhaul the existing system of measures fully accorded with the 
opinion of the European Economic and Social Committee (hereinafter EESC) saying: 
“However painful it may be in short term, the price message conveyed by high levels of 
taxation on motor fuels has prepared European energy consumers for inevitable shortages 
and restrictions by promoting energy investment and economy efforts, the attractiveness 
and development of renewables, resistance to oil stocks…” 

The proposed revisions to the Directive (Directive 2003/96/EC) aimed at creating 
incentives to promote sustainable development, preserve the environment, protect internal 
markets and stimulate market growth. It provides legal and financial tools to reduce labour-
associated costs and budgetary deficits. 

The correlation between energy taxation and renewable energy resources is made 
explicit in the cited EESC document. 

This study was inspired by a multidisciplinary research3 conducted since 2011 at the 
University of Miskolc with the joint participation of experts, professors and research 
professionals (from the fields of Materials Science and Technical Engineering, Humanities 
and Law) within the framework of a SROP4 project. The aim of the two-year-long project 
was to develop a biomass-based district heating system in a small Hungarian settlement 
(Csernely) in Borsod-Abaúj-Zemplén county. Project feasibility analysis involved a 
detailed examination of the legal background and of the pertinent regulations of the national 
Civil Law. Solutions to potentially unsettled issues were suggested wherever necessary. 

This explains for the dual structure of this paper: closely related to Financial and 
Community Law, the first part deals with recent modifications to the EU Energy Taxation 
Directive (in fact, to the whole taxation regulation scheme); the second part explicates a 
number of unsettled legal issues associated with the implementation of the mentioned 
biomass-based heating system in Csernely (Hungary).5 

 
1. The EU energy taxation scheme and its revision 
 
1. 1. Hungary’s role in the development of the energy sector – before the 2004 accession 
 

Within general process of legal harmonisation from the 1990s, the Hungarian 
Parliament has restructured and amended its national energy legislation. The general aim of 
regulatory reforms was to modernize the existing infrastructure of energy production and to 
encourage market competiton. To that end, most of the energy sector underwent 
privatisation. 

Market positions are decisively influenced by energy prices. At the European level, 
increased competitiveness can be reached through the integration of national energy  
 

                                                            
3 Erdős Éva is being a member of an interdisciplinary research team at the University of Miskolc 
(Faculty of Law, Civil and Political Sciences Institute) since 2011. 
4 This research was carried out as part of the TAMOP-4.2.1.B-10/2/KONV-2010-0001 
project supported by the European Union, co-financed by the European Social Fund. 
5 Related to the project see also the special edition of Magyar Energetika 2012, in particular: 
OLAJOS István. A csernelyi biomassza fűtőmű-projekt jogi problémái. Magyar Energetika, 2012. 
Special Ed. pp. 20–24. 
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markets into a single, unified internal market. As regards the EU roadmap on the opening 
of national energy markets, two Directives have been adopted in 1997 and 1998, allowing 
for the free flow of electricity and gas between the Member States. The removal of trade 
restrictions on electricity in 2004 was soon followed by the liberalisation of the gas market. 
The strategic objectives towards a smart, sustainable and resource-efficient society include 
the rationalisation of energy use and the promotion of progress in energy savings. Top 
priority is given to the increased consumption of renewable energy forms (solar, hydro- and 
wind power, biomass, geothermal energy). Hungary has committed itself to follow this 
direction, reflecting the principles of energy saving and efficiency improvement in its 
energy strategy of 1999 (targeting the adjustment of national efficiency indices to the 
European average). 

Preceding the year of Hungary’s accession to the EU, the Community’s share of 
renewable energies in gross final energy consumption reached slightly more than 6%, with 
a 14% share in the electricity sector. Directive  2001/77/EC, adopted on 27 September 
2001, made it an imperative for the Member States to meet the targets of 12% and 22% to 
2010, respectively. 

In Hungary, the share of renewables in the national energy mix amounts to 3.6%, with a 
percent rate slightly hiher than 0.6 in the electricity sector. These figures are indicative of 
the country's limited potential on renewable energy use. At present, the largest contribution 
is made by hydropower generation, though there is considerable progress in biomass 
utilization and wind power technologies. A special biodiesel programme has been launched 
by the Ministry responsible for environmental sustainability and resource management. 

During the period of 1998 to 2002, Hungary was actively involved in the Community 
Programmes targeting increased environmental awarness, the greening of economy and 
non-technological action on energy efficiency. A number of Hungarian stakeholders 
(companies, business enterprises, research institutions) committed themselves, in joint 
projects, to complete the developmental objectives drawn up in SAVE I–II and ALTENER 
framework programmes for intelligent energy use. 

With the adoption of Directive 2003/96/EC, the Council of the European Union 
established minimum taxation rates for energy products (including coal, mineral oils, 
natural gas and electricity from renewable and non-renewable sources) – mandatory  
from 2004. 

The joint demand for an EU-level consolidation of national taxation regimes and for the 
creation of a unified regulation scheme on energy taxation has long been on the agenda of 
the Community’s energy policies. Nonetheless, the lack of common consensus and the 
conflict of interests between the Member States made it impossible to arrive at unanimous 
decision. Finally, it became obvious that the question was to be settled before the 2004 EU 
enlargement – partly to avoid market distortions caused by the low taxation rates applied by 
the newly joining States, partly to prevent endless negotiations with the increased number 
of participants (25 then 27). Directive 2003/96/EC came out as a compromise solution, 
setting minimum levels (instead of fixed rates) of taxation to be imposed on energy 
products by all Member States (including those who previously objected the proposal). 
Even with a number of allowances made (e.g. the application of partial or total exemptions 
or reductions, transitional periods provided for the implementation of measures etc.), the 
Directive was a crucial milestone in the harmonisation of national energy taxation systems 
at the EU level and it paved the way for the newly joined Member States to modernise and 
restructure their regulation schemes. 
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In order to guarantee the undisturbed functioning of the internal market, new Member 

States – among them Hungary and Slovakia – were allowed a transition period to adjust to 
the defined minimum levels (until no later than 2007). 

If applied efficiently, taxation measures create proper legal incentives to realize the 
energy objectives of the EU. Considering that energy consumption accounts for more than 
79% of global GHG (greenhouse gas) emissions, it seems reasonable that in the Europe 
2020 strategy, the Member States are required to set national targets for improved energy 
saving and a cleaner, highly energy-efficient economy.6 

 
1.2. Directive 2003/96/EC (Energy Taxation Directive) – a brief review 
 

In accordance with the relevant provisions laid down in the Articles of Directive 
2003/96/EC adopted in 27 October 2003 in Luxembourg, the Member States shall impose 
taxation on energy products and electricity. For the purposes of the Directive, the list of 
taxable products are presented according to codes of the Combined Nomenclature. The 
range of energy products exempt from taxation is likewise specified. The Directive sets 
minimum levels of taxation to be imposed on energy products and electricity by the 
Member States, allowing the Member States, though, to exceed these fixed rates. The level 
of taxation is defined as “the total charge levied in respect of all indirect taxes (except 
VAT) calculated directly or indirectly on the quantity of energy products and electricity at 
the time of release for consumption” (Article 4, Paragraph 2). 

A list of cases is specified by the Legislator in which the Member States, under fiscal 
control, may apply differentiated rates of taxation with respect to the minimum levels of 
taxation prescribed by the Directive and provided that they are compatible with Community 
law. Such cases are e.g. when the differentiated rates are directly linked to product quality; 
or particular uses like: local public passenger transport (including taxis), waste collection, 
armed forces and public administration, disabled people or ambulances (Article 5). 

Member States can also freely give effect to exemptions or reductions in the level of 
taxation a) directly or b) by means of differentiated rate, or c) by refunding all or part of the 
amount of taxation (Article 6). 

Article 7 and Table A of Annex I. determines the minimum levels of taxation applicable 
to motor fuels. As regards the scheduled implementation dates, from 1 January 2004 the 
minimum rate is EUR 2.6 (per gigajoule gross caloric value), which is left unchanged by 
the recast Directive in effect from 2010. 

Minimum taxation levels applicable to products used as motor fuels for industrial and 
commercial purposes such as agricultural, horticultural or piscicultural works and forestry; 
stationary motors; plant and machinery used in construction, civil engineering and public 
works; vehicles intended for use off the public roadway or which have not been granted 
authorisation for use mainly on the public roadway are referred to as a separate item in 
Article 8. The reference value for natural gas (used as motor fuel) is EUR 0.3 (per gigajoule 
gross calorific value)7. 

 
 

                                                            
6  Communication from the Commission to the European Parliament, the Council and the European 
Economic and Social Committee: ‘Smarter energy taxation for the EU: proposal for a revision of the 
Energy Taxation Directive’. COM (2011) 168 final. OJ/L/C 24/70, 2012.1.28. 
7  Table B of Annex I, Directive 2003/96/EC. 
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Heating fuels are also treated as a distinct category, with fixed minimum rates set. Thus, 

natural gas (for non-business use) is being charged EUR 0.15 (per gigajoule gross calorific 
value) and EUR 0.3 (per gigajoule gross calorific value) for business and non-business 
uses, respectively.8 A separate Article (Art. 9) pertains to Member States, which from 1 
January 2003 have been authorised to apply a monitoring charge for heating gas oil. These 
States may continue to apply a reduced rate of EUR 10 per 1000 litres for the respective 
product until repealment (of the authorization) by the Council for the prevention of trade 
distortion between Member States. As considers ‘business use’, it is identified in the 
Directive as “use by a business entity, which independently carries out, in any place, the 
supply of goods and services, whatever the purpose or result of such economic activities” 
(Article 11; Paragraph 1). Mixed uses are also regulated. 

For those Member States who have not adopted the euro, provisions are set out for the 
consistent conversion of national currencies (i.e. the value of euro in national currencies to 
be applied to the value of the levels of taxation is being fixed once a year).  

Member States shall exempt certain activities from taxation under conditions which 
they shall lay down for the purpose of ensuring the correct and straightforward application 
of such exemptions (and of preventing evasion, avoidance or abuse). These activities  
are, e.g.: 

 energy products and electricity used to produce electricity and electricity used to 
maintain the ability to produce electricity; 

 energy products supplied for use as fuel for the purpose of air navigation other than 
in private pleasure-flying; 

 energy products supplied for use as fuel for the purposes of navigation within the 
Community waters (including fishing), other than private pleasure craft, and 
electricity produced on board a craft. 

 
Without prejudice to other Community provisions, Member States may apply (under 

fiscal control) total or partial exemptions or reductions in the level of taxation. The 
exemption or reduction provided for the products may be granted under a multiannual 
programme by means of an authorisation (issued by an administrative authority to an 
economic operator) for more than one calendar year. The exemption or reduction authorised 
may not be applied for a period of more than six consecutive years. This period may then 
be renewed. 

Provided the minimum levels of taxation are respected on average for each business, 
Directive 2003/96/EC retains the flexibility of tax rates on heating fuels (i.e. energy 
products used for heating or for other purposes determined by the Directive). Reference is 
made to the event of taxation rate change. In such cases, stocks of energy products already 
released for consumption may be subject to an increase, or a reduction of the tax. Member 
States may refund the amounts of taxation already paid on contaminated or accidentally 
mixed energy products sent back to a tax warehouse for recycling. (Articles 22–23) 

The Directive coments on energy products released for consumption in a Member State, 
contained in the standard tanks of commercial motor vehicles and intended to be used as 
fuel by those same vehicles, as well as in special containers, and intended to be used for the 
operation, during the course of transport, of the systems equipping those same containers. 
These shall not be subject to taxation in any other Member State. (Article 24) 

                                                            
8  Table C of Annex I, Directive 2003/96/EC. 
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Article 25 is binding in a specific way inasmuch as it obliges Member States to inform 

the Commission of the levels of taxation (which they apply to the products listed in Article 
2) on 1 January each year and following each change in national law. Member States shall 
inform the Commission about the measures taken in certain situations (such as tax 
exemptions, tax reductions, tax differentiation and tax refunds), which might constitute 
State aid and therefore have to be notified to the Commission (Articles 25–26). 
 Adopted by 15 Member States, the Directive entered into force on the day of its 
publication (31 October 2003) in the Official Journal of the European Union. The fact that 
the Energy Taxation Directive has been effective for more than 10 years properly justifies 
the need for revision. 
 
1.3. Energy policy within the EU, renewable energy sources, the definition of ‘biomass’ 
 

In fact, no explicit legal basis for the EU energy policy existed until the Treaty of 
Lisbon came into force (on 1st December 2009). Article 3 of the EC Treaty (TEC – Treaty 
Establishing the European Union) granted only for a limited scope of action in energy 
affairs. The lack of definitive contractual authority, however, did not preclude provisions 
for ‘the establishment and development of trans-European networks of energy 
infrastructure’ (as laid down in Article 170 = ex Article 154 of TEC). 

In Article 194 of the Consolidated Version of the Treaty on the Functioning of the 
European Union, the following aims are defined for the Union’s policy on energy: 

 
 to ensure the proper function of the energy market; 
 to ensure security of energy supply in the Union; 
 to promote energy efficiency and energy saving and the development of new and 

renewable forms of energy9; and 
 to promote the interconnection of energy networks, 

with special regard for the need to preserve and improve the environment. 
 
The Commission identified three target areas where urgent action is necessary, such as: 
 

 to reduce the EU’s energy dependency from non-EU sources, 
 to ensure more competitive prices for energy products, and 

 to enforce the realisation of environmental aspects in energy markets.10 

 

The realization of these aims are impeded by the reluctance of the Member States to 
take coordinated actions and delegate their competence to the European Union to decide on 
energy prices, on the exploitation of domestic energy sources and other related energy 
policy issues. 
Several EU Directives have been issued with the aim to promote cleaner and more effective 
energy technologies and to boost the utilization of alternative energy forms.11 Within the  

                                                            
9  Renewable energy sources are e.g.: solar, wind, wave, tidal, geothermal, hydropower, biomass 
energy, methane from coal mining, energy products developed from fuel cells. 
10 KRAMER, Ludwig.: Az Európai Unió környezeti joga. Dialóg Campus Kiadó, Budapest–Pécs, 
2012, p. 377. 
11  See: KRAMER, Ludwig: (2012) pp. 322 
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framework of “Intelligent Energy Europe” programme (from 2006), a range of financial 
instruments has been provided in support of renewables, energy efficiency and energy used 
in transport. Non-EU States were invited to jointly participate, thus, the average annual 
funding amounted to about 3 million EUR per State.12 

In 1997, a White Paper on renewable energies was adopted by the Commission, 
targeting the massive penetration of renewables (from 6% to 12%) to 2010 in the Union’s 
gross internal energy consumption. The overall political objective would obviously require 
a major input from the Member States, including a series of fiscal and financial measures 
like the differentiation of the prices of fossil and non-fossil fuels, product category labelling 
system, advanced research and development, financial support to eco-energy etc. 

Still before 2001 and with reference to Article 194 Paragraph 1 of the TFEU, the 
Commission submitted a proposal for a Directive on the promotion of electricity produced 
from renewable energy sources, which was finalized and adopted in 2001 by the Council. 13 
The provisions and regulations laid down in the Directive were to be implemented in the 
national legal orders of Member States no later than 27 October 2003. In order to ensure the 
increased market penetration of electricity produced from renewable energy sources, the 
Member States were required to set national indicative targets for consumption. 14 

For the assessment (by the Commission) of the progress made by the Member States in 
achieving national indicative targets, a report should have been published every 2 year 
(which included an analysis of success in meeting the national indicative targets and which 
indicates to what extent the measures taken were consistent with the national climate 
change commitment.) The Directive allowed Member States to use different mechanisms to 
support renewable energy sources at national level (e.g. green certificates, investment aid, 
tax exemptions or reductions, tax refunds and direct price support schemes). To facilitate 
trade in electricity produced from renewable energy sources, the guarantee of origin of such 
electricity was declared necessary. 

 
The notion of biomass was defined by the Directive as: 

”the biodegradable fraction of products, waste and residues from agriculture (including 
vegetal and animal substances), forestry and related industries, as well as the 
biodegradable fraction of industrial and municipal waste” (Article 2, Paragraph b) of 
directive 2001/77/EC). 
 

Directive 2003/30/EC on the promotion of the use of biofuels or other renewable fuels 
for transport was likewise adopted in 2003. It gave conferred specific adventage on gaseous 
or liquid propellants produced from biomass for use in transport. To that end, the Directive 
obliged the Member States to set national indicative targets for the increased penetration of 
renewable sources (against petrol and gas) in gross domestic energy consumption. (i.e. A 
target of reaching a 5.75% share of renewables in the transport sector by 2010 was 
established.) The Member states were expected to report on the measures implemented 
every two year. 

 

                                                            
12  KRAMER, Ludwig (2012) pp. 323. 
13  Directive 2001/77/EC of the European Parliament and of the Council on the promotion of 
electricity produced from renewable energy sources in the internal electricity market. Official Journal 
of the EU, 2001. 283/pp. 33. 
14  KRAMER, Ludwig: (2012) p. 323. 
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The two directives were modified by a single new document issued in 2009 (Directive 

2009/28/EC on the promotion of the use of energy from renewable sources)15. The new 
Directive established mandatory national targets for the share of renewables in gross final 
energy consumption and fixed the percent of energy generated from biofuels or renewable-
based fuels in transport. The term ‛energy from renewable sources’ was defined (with 
reference to Directive 2003/54/EC) as: “energy from renewable non-fossil sources, namely 
wind, solar, aerothermal, geothermal, hydrothermal and ocean energy, hydropower, 
biomass, landfill gas, sewage treatment plant gas and biogases.”  

The definition of ‛biomass’ was further specified as: “the biodegradable fraction of 
products, waste and residues from biological origin from agriculture (including vegetal 
and animal substances), forestry and related industries including fisheries and aquaculture, 
as well as the biodegradable fraction of industrial and municipal waste” (Directive 
2009/28/EC)16. 

Under Directive 2009/28/EC17 on the promotion of the use of energy from renewable 
sources, a mandatory target of a 20% share of energy from renewable sources in overall 
Community energy consumption by 2020 and a mandatory 10% minimum target were to be 
achieved by all Member States for the share of biofuels in transport petrol and diesel 
consumption by 2020 (Paragraph 9 of Preliminaries to Directive 2009/28/EC).18 
Considering the fact that by 2005, only a minority of European states managed to increase 
their share to 15%19, even today, the 20% target seems somewhat too optimistic. To ensure 
that the mandatory overall targets are reached, the Member States are required to establish a 
national renewable energy action plan and work out a forecast document (i.e. an indicative 
trajectory including information on sectoral targets and annual implementation reports). In 
case a Member State fails to meet the indicative trajectory within a period of two years, it 
was required by the Directive concerned to submit an amended national renewable action 
plan to the Committee (with the necessary and proportionate measures for improval) 
(Article 4). The Member States were given freedom to chose the most effective tools 
compliant with the objectives referred (and with the Community legislation). Directive 
2009/28/EC has been criticised for the lack of specified penalties or sanctions imposable on 
Member States who do not implement the provisions set out in the regulation. In terms of  
enforcement, only vague references are made to Article 258 of TFEU (Treaty on the 
Functioning of the European Union) – which can hardly be considered satisfactory.20   

As it is clearly outlined in the Commission Communication of 28 January 2012 (entitled 
‘Smarter energy taxation for the EU: proposal for a revision of the Energy Taxation 
Directive’), the EU itself has a series of demanding, legally binding climate and energy  

                                                            
15 Directive 2009/28/EC of the European Parliament and the Council on the promotion of the use of 
energy from renewable energy sources. 2009 OJ/L/140/p. 16. & Ludwig KRAMER (2012) p. 324. 
16 Directive 2009/28/EC Article 2 Point e) The term biomass is the same as the one in Directive 
2003/96/EC (Article 16, Paragraph 1.) ‛Biomass’ means the biodegradable fraction of products, 
waste and residues from biological origin from agriculture (including vegetal and animal 
substances), forestry and related industries including fisheries and aquaculture, as well as the 
biodegradable fraction of industrial and municipal waste. 
17 Directive 2009/28/EC. 
18 Kramer, Ludwig: (2012) p.324. 
19 E.g. Denmark, Estonia, Latvia, Austria, Portugal, Romania, Slovenia, Finland, Sweden. Ludwig 
Kramer: (2012) p. 324. 
20  KRAMER, Ludwig: (2012) p. 325. 
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targets to be met by 2020. These are spelled out in the Europe 2020 Strategy defining the 
challenges that Europe is facing for the next decade, in economic, environmental and social 
areas and setting as a priority sustainable growth resulting in a more resource efficient, 
greener and competitive economy. Th strategy includes the commitment to bring energy 
taxation more closely in line with the EU’s energy and climate change objectives.21 
 

1.4. Smarter energy taxation for the EU: proposal for the revision of the Energy 
Taxation Directive 

 
The new direction in the EU energy policy is clearly reflected in the Commission's 

repeated criticism on the Energy Taxation Directive.22 In order to define the most 
problematic points of ETD, the Commission submitted a proposal for revision in 2011. The 
Directive was found to be defective inasmuch as it disregarded (i.e. failed to represent) the 
sustainability approach and gave false incentives, setting minimum target rates for energy 
products used as propellants (motor fuels) or heating fuels for electricity generation. The 
minimum rates were to apply to the volume of the energy product consumed. 
The aforementioned problems raised a number of related issues, such as23: 
 

 The current minimum rates based on the volume of energy products consumed do 
not reflect the energy content or the CO2 emissions of the energy products, leading 
to inefficient energy use and distortions in the internal market. 

 They also create incentives that are contradictory to the EU energy and climate 
change goals, as, for instance, they promote the use of coal as heating fuel. 

 As regards to motor fuels, lower minima for diesel further reinforce the natural 
advantage that diesel has over petrol due to its higher energy content. 

 These rates also discriminate against renewables, which are in principle taxed at the 
rate of the conventional fuel which they replace even though their energy content is 
lower. 

 Moreover the current minima do not create a level playing field for business 
consumers, because, in practice, economic operators can be better off compared to 
others depending on the energy source they use. 

 From an energy policy point of view, the Energy Taxation Directive provides no 
incentive or even price signal to promote alternative energies and encourage 
consumers to save energy. With taxation based on volume, ethanol is effectively the 
most heavily taxed energy product today. The same goes for energy sources used for 
heating, where coal is currently the least taxed energy source. 

 From the point of view of the single market, Member States currently might not tax 
CO2 emissions as such as they would like because it could put their business at a  
 

                                                            
21  Communication from the Commission to the European Parliament, the Council, and the 
European Economic and Social Committee: ‘Smarter energy taxation for the EU: proposal for a 
revision of the Energy Taxation Directive’. COM (2011) 168 final. OJ/L/C 24/70, 2012.1.28. 
22  Communication from the Commission to the European Parliament, the Council, and the 
European Economic and Social Committee: ‘Smarter energy taxation for the EU: proposal for a 
revision of the Energy Taxation Directive’. COM (2011) 168 final. OJ/L/C 24/70, 2012.1.28. 
23  Note that the date of reference of the following statements is 2011. 
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disadvantage or induce consumers to buy their fuel in lower tax Member States 
leading to revenue loss. 

 This will encourage the consumption of energy sources emitting less CO2 and 
reward more energy efficiency, in line with and supporting EU climate and energy 
policies. (Energy products with high energy content, such as diesel, LPG and 
compressed natural gas will continue to be attractive, but they will ultimately 
compete on fairer grounds, without an additional subsidy from taxation.) 

 
2. Legal problems associated with the construction of a biomass-based district heating 
system in Csernely 
 

Under Article 15 of Directive 2003/96/EC on energy taxation, biomass might be made 
tax exempt. Member States may apply (total or partial) exemptions or reductions in the 
level of taxation to biomass-related uses (as specified in the relevant paragraphs of the 
Directive).24 Differentiated rates of tax can be charged on biomass-containing energy 
products, while electricity generated from biomass (or from products produced from 
biomass) can be fully exempted. Note should be taken, however, that a) the exemption or 
reduction in taxation resulting from the application of the reduced rates laid down in the 
relevant paragraphs may not be greater than the amount of taxation payable on the volume 
of the products referred to in the same paragraphs present in the products eligible for the 
reduction (Article 16, Paragraph 2); and b) the exemption or reduction in taxation appled by 
Member States shall be adjusted to take account of changes in raw material prices to avoid 
over-compensating for the extra costs involved in the manufacture of the products referred 
to in the aforementioned paragraph (Article 16, Paragraph 3). 

As regards the possibility of applying a level of taxation down to zero, from 31 
December 2012 it was to be repealed by the Commission. As a part of a multiannual 
programme authorised by an administrative authority prior to 31 December 2012, Member 
States may still apply the exemption or reduction after 31 December 2012 until the end of 
multiannual programmes (i.e. for a period no longer than six consecutive years). The 
respective period may not be renewed.25  

The application of tax exemptions or reductions (as set by the Directive) would largely 
contribute to the feasibility of the Csernely project. Otherwise – as it is apparent from the 
example of Hungary’s first biomass-based local district heating system implemented in 
Pornóapáti26 – the costs of energy might get so high that local inhabitants would rather 
choose to disconnect from the system. 

                                                            
24 See the presentation of  NAGY Zoltán, entitled: Adómentességi kérdések az energia adózás 
területén” – at the conference on ‘Sustainable Natural Resources’ (‘Fenntartható természeti 
erőforrások’). 12 October 2012. Published in: Jogtudományi tanulmányok a fenntartható természeti 
erőforrások témakörében (szerk. Csák Csilla), Miskolci Egyetem, Miskolc, 2012. pp. 131. 
25 Directive 2003/96/EC Article 15. 
26 In 2003, a heating plant of 5 MW capacity was put into operation in Körmend, covering about 70–
75% of the energy needs of the town (via a district heating network). Approximately 2000 households 
and some public establishments are supplied from this plant. 6 tons of biomass per year is used for the 
operation of the plant, which is provided from the wood by-products of the small regional firms. A 
heating plant of 715 MW performance is operating in Szombathely, which generates electricity for 
heating and hot water for 2000 households. The first Hungarian biomass-heating plant was opened in 
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2.1. The advantages of biomass-based local heating 
 

Prior to the enumeration of pending legal questions associated with the implementation 
of the Csernely project, the most decisive advantages of biomass-based district heating is 
demonstrated through the practical example of Pornóapáti, Hungary. Heating with biomass 
allows for the elimination of severe negative impacts made by fossil fuels on the 
environment. In this way, excess CO2 emissions can be reduced to zero and considerable 
reductions can be achieved in atmospheric PM (particulate matter) concentrations. 

Given the example of Pornóapáti, biomass combustion resulted in a substantial decrease 
in the annual amount of solid combustion residues produced from residential heating. 
Compared to 116 tonnes per annum of hazardous ash and slags left from conventional 
heating (i.e. with coal and wood), only 22 tonnes (per annum) of wood ash is obtained from 
biomass burning, most of which is recycled. The regeneration potential of biomass adds to 
the sustainability aspects of this fuel against other sources of energy – with special regard 
to fossil fuels, the finite stocks of which pose an increasing challenge to long-term global 
energy production. Another advantage of biomass-based district heating is the relative 
independence of the local community of the country’s energy supply. Since electricity is 
obtained from locally generated woodchips and other biomass products, heating services 
and hot running water can be provided in-situ by the local supplier. This guarantees for 
stable, low-level prices (with no exposure to energy price fluctuations in the 
national/international markets) and for the retainment of the money invested in the region. 

The operation of a biomass-fuelled heating plant can be considered as an economic 
driver in the creation and maintenance of workplaces. Local workforce is involved in 
income-generating activities, such as logging, chipping, transport and production. Social 
cohesion is further strengthened via the common concept of the plant as a joint property of 
the local community.27  
 Biomass basically derives from agricultural practice and woodworks. The feedstock 
material ranges from lower-quality by-products of logging and wood processing (chippings, 
cuttings, sawdust) to cultivated energy crops. In Hungary, about 1.5 million m3 of cuttings 
(brown- and greencuts) are left in the forests, which is nearly 20% of the total harvested 
amount of wood. Hungary still has considerable unexploited potentials of biomass 
production. The estimated amount of economically harvestable woodstock is 4 million m3 
per year, of which only a limited ratio is actually extracted.28 

High capacity biomass-fuelled boilers in Pornóapáti typically operate at a maximum 
flow temperature of 95 °C with a circulating water amount of 32.5 m3/h. A cabinet-like 
heating unit consisting of a heat exchanger and a circulating pump is being installed in the 
individual consumers' homes. The system is automatically controlled and equipped with an 
RMS module (remote monitoring system). The biomass feedstock is basically sawdust and  
 

                                                                                                                                                       
the autumn of 2005 in Pornóapáti. It was modelled on an Austrian commercial plant, however it 
functions less effectively. 
Source (10 April 2012): http://fenntarthato.hu/epites/leirasok/települes/esettanulmany/pornoapati-
falufutomu 
27  Source (10 April 2012): 
http://fenntarthato.hu/epites/leirasok/települes/esettanulmany/pornoapati-falufutomu 
28  35.6 PJ is the energy content of the respective amount of wood. Source (10 April 2012): 
http://fenntarthato.hu/epites/leirasok/települes/esettanulmany/pornoapati-falufutomu 
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organic woodchips (or other ligneous material unsuitable for industrial use) deriving from 
the adjacent wood processing plant. The boiler system supplies a network of 97 households 
and local establishments. 

The Csernely project is generally based on the same model as the described heating 
system in Pornóapáti. There are, however, locally arising problems which need site-specific 
solutions. On the other hand, The Pornóapáti example does have its own weak points which 
sould preferably be avoided when actual construction/implementation takes place. 

 
2. 2. Unsettled legal issues related to biomass-based district heating 
 
 There is sufficient resources (forest stands) available in Csernely to provide for heating 
wood supply. In theory, the continuity of supply could be maintained from biomass 
plantations established in the adjacent non-cultivated lands. In practice, however, the 
majority of these lands (estates) belong to unknown owners who moved abroad long before 
and thence have supposedly deceased. The unsettled legal status of these owners cause 
problems in the proceedings of succession and impede the lease of lands (by the proprietor) 
to the local government. 
 

Under the given conditions, the following process shall be followed pursuant to Act 
XXXVIII of 2010 on probate proceedings: 

 
a) Unknown heirs29: 

 
In case personally identifiable information is partially or totally unavailable, the 

interested party is referred to as ‛unknown heir’ and shall be served with summons to the 
probate proceedings via notification published by the Notary Public. Therein, the applicant 
is called upon to present his/her Claim Against the Estate to the Notary Public within 30 
days from delivery of notification. Provided that within the respective period no valid 
claims against the estate concerned (in the probate) is being filed and the interested party 
neither applies for the estate concerned nor appears in the Probate Court, any further claim 
by the applicant shall be ignored by the Court. In case no other legal heir (or distributee) is 
known, the State of Hungary shall be entitled to the estate as distributee (under Article 599, 
Paragraph 3 of the Hungarian Civil Code). Under these conditions, a Public Notice shall be 
issued by the Notary Public, addressing any interested persons, who apply as claimants 
against the estate concerned, to present their claims ot file their petitions to the Notary 
Public within 30 days from publishment of the notice. At the same time, the Notary Public 
shall notify the State of Hungary (of entitlement to the estate) by submitting the same 
notification at the same time to the competent authority acting on behalf of the State. If 
within the period of 30 days, no claims or petitions are filed by interested parties, the 
Notary Public attests the entitlement and provides for the distribution of the estate to the 
State of Hungary. 

Delivery of notifications are registered in the official computer records of the Hungarian 
Chamber of Civil Law Notaries. The data included in the public register are provided on 
request as ordained by the pertinent regulations. Any petitions submitted by persons other 
than the adressee (recipient) of the document delivered by notification shall be treated with  

                                                            
29  Act XXXVIII of 2010. Article 63, Paragraphs 1–2 and Article 64. 
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due discretion. Under such restrictions, information can be provided/disclosed to public or 
administrative authorities if it is necessary for the performance of their statuary duties or to 
the petitioner if it is necessary for the exercise of rights conferred by law to the respective 
person. In any case, the parties shall establish a legitimate interest therefor. 

Conclusively, in case of unknown heirs, the State of Hungary shall be entitled as owner 
of the estate which can thereon be made subject of lease or sale to the local government (for 
purposes of wood logging or of the plantation of biofuel crops). 

 
b) Heirs with whereabouts unknown: 
 

Such cases are covered in Articles 58 and 59 of Act XXXVIII of 2010 on probate 
proceedings: 

Delivery is effected by public notice in case the habitual residence of the interested 
party is unknown or registered in a State where delivery is not assisted. Notification shall 
be effective for 15 days from publication (by the Notary Public), delivery is considered 
accomplished at the end of this period. Legal implications to the public notice are 
effectuated upon entry in the official register of the Hungarian National Chamber of Civil 
Law Notaries. Notices are published via the publicly accessible electronic register of the 
National Chamber available free of charge for all citizens. The document to be delivered 
through public notification is to be posted on the notice board in the Office of the 
competent local authority of the last known address or (in abscence thereof) the place of 
residence of the interested party or (in abscence thereof) in the Office of the Notary Public 
responsible for the probate procedure. If within a fixed period from publication no 
application is made and provided that no other legal heir is known, the estate shall be 
distributed to the heir with whereabouts unknown. 

The status of ’heirs with whereabouts unknown’ is a source of legal and administrative 
problems in that these persons can be identified and entered as owners (of the property 
concerned) in the Land Register (or Estate Registry), yet cannot be located and contacted 
by the local authority as lessee. Following the entry of the owner in the Land Register (or 
Estate Registry), application for lease shall follow/falls under a different procedure. 

 
Another critical issue affecting all municipalities with biomass-based heating systems is the 
unsolved problem of “goods-for-service” transactions, namely the exchange of harvested 
biomass (woodchips) for district heating services. Under Act CXXVII of 2007 on Value 
Added Tax, neither payment allowances nor exchange transactions of this type are 
authorized. Within the general provisions laid down in the pertinent regulation, the price of 
woodchips harvested by the local inhabitants can in no way be included in the heating 
costs. On the other hand, district heating services, thus the production of heat from 
renewable energy sources are (among other goods and services) subject to a reduced VAT 
rate as listed in Schedule No. 3 to Act CXXVII of 2007. This means that the VAT to be 
charged on district heating services from biomass-based heating plants is 5% (instead of 
27%) of the taxable amount – which is financially advantageous for the Csernely project. 
Woodchips provided on a regular base for commercial purposes is regarded by the rule as 
commercial activity, therefore it is subject to/falls under normal VAT rates (27%). The two 
transactions concerned, namely local biomass supply and local district heating fall within 
the terms of ‛supply of goods and services’ under the Act on VAT, and are therefore  
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excluded from the category of exchange transactions. Given the above, the supply of 
woodchips in Csernely can not contribute to the reduction of heating costs. 

 
The next recurrent problem to renewables-based district heating systems is the official 
pricing of connection fees.30 Administrative prices are a tool for price control and are 
assigned a positive role in market regulation, nonetheless, they add to the costs of 
renewables-based services. This could be overcome by the authorisation of lower price 
rates for energy provided from renewable sources. The pursuant Law allows for that 
option.31 The application of administrative prices mean the direct intervention of pricing 
authorities in market price conditions. In such cases, the price of goods and services listed 
in the Annex(es) of the pursuant Act are maximized by the pricing authorities –  allowing, 
though, for the application of lower prices. In case minimal price rates are set by the 
authorities, these shall be regarded as reference rates in contracting. Given that the target 
rates (for connection fees) are fixed regardless of the fuel source, the regulation applies for 
biomass-based heating systems as well. In terms of connection fees, the aforementioned 
regulations might adversely affect competitiveness. If administrative prices imposed on 
district heating are too high, it might avert consumer preferences to the use of conventional 
fuels (gas, wood, coal). Obviously, any increase in the consumption of fossil fuels is 
undesirable and avoidable, since it exerts further environmental loads and directly 
counteracts the sustainability goals set in the Community’s long-term strategy.  
  
Conclusions 

 
 The Csernely project (on the establishment of a biomass-based local heating system) is 
a progressive step towards a cleaner, sustainable future economy. It is a justified demand on 
the part of the stakeholders that the legislation applicable to the implementation of the 
project be consistent with the strategic objectives of the Europe 2020 programme and give 
preference to activities and investments targeting the market uptake of renewables and 
advanced innovative technologies. This paper gives a non-exhaustive overview of legal 
problems arising from inconsistencies in the regulatory framework the investment project 
should comply with. In order to better assess the expected positive and negative impacts of  
 
the enterprise and to evaluate the major legal-economic drawbacks, comparisons are drawn 
to a similar project already realized in Pornóapáti. By identifying the critical points and 
suggesting possible solutions to these, the authors try to contribute to the success of the 
decision-making process. 
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30 See Act LXXXVII of 1990 on the determination of prices. The charges imposed on natural gas 
systems are set by administrative pricing, just like the charges on electricity. See also Article 103 of 
Act XL of 2008 on the supply of natural gas. 
31 See Articles 7 to 18 of Act LXXXVII of 1990. If administrative prices are fixed in a contractual 
transaction, prices higher than the highest price and prices lower than the lowest price cannot be 
legitimately applied. 



Energy Taxation: Notes on the Unsettled  Legal Background of a Biomass-Based... 
 

129 
 

 

 
 

 
References 
 
[1]  OLAJOS István: A csernelyi biomassza fűtőmű-projekt jogi problémái. Magyar Energetika, 

2012, Special Issue 20–24. 
[2]  Communication from the Commission to the European Parliament, the Council, and the 

European Economic and Social Committee: Smarter energy taxation for the EU: proposal for 
a revision of the Energy Taxation Directive. COM (2011) 168 final. OJ/L/C 24/70, 2012.1.28. 

[3]  Annex I., Table B. Directive 2003/96/EC. 
[4]  Annex I., Table C. Directive 2003/96/EC 
[5]  KRAMER, Ludwig: Az Európai Unió környezeti joga. Dialóg Campus Kiadó, Budapest–

Pécs, 2012, 321–325, 377. 
[6]  Directive 2001/77/EC of the European Parliament and of the Council on the promotion of 

electricity produced from renewable energy sources in the internal electricity market. Official 
Journal of the EU, 2001. 283 pp. 33. 

[7]  Directive 2009/28/EC of the European Parliament and the Council on the promotion of the 
use of energy from renewable energy sources. 2009 OJ/L/140/p. 16. 

[8] NAGY Zoltán: Adómentességi kérdések az energia adózás területén. Conference proceeding 
in the conference of „A fenntartható természeti erőforrások.” 12 October 2012, Miskolc In: 
Jogtudományi tanulmányok a fenntartható természeti erőforrások témakörében (szerk. Csák 
Csilla), Miskolci Egyetem, Miskolc, 2012.  

[9]  http://fenntarthato.hu/epites/leirasok/települes/esettanulmany/pornoapati-falufutomu 
[10]  Act XXXVIII of 2010. Article 63 Paragraphs 1–2 and article 64. 
[11] Act LXXXVII of 1990 on the determination of prices. 
 



 

 


