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1. Introduction 
 
This paper takes a closer look at the judgement of the Court of Justice of the European 
Union (’the Court’) in Case McDonagh v Ryanair.1 In this case the Court is requested to 
define the scope of the obligation to provide care for passengers, imosed on air carriers by 
the Regulation (EC) No 261/2004 (‘the Regulation’).2 

The Regulation depending on the circumstances of the travel disruption, requires air 
carriers to: provide passengers with assistance, such as meals, refreshments, telephone calls 
and hotel accommodation; offer re-routing and refunds; pay a flat-rate compensation of up 
to € 600 per passenger, depending on the flight distance; and proactively inform passengers 
about their rights. 

The antecedent of this case is the eruption of the Eyjafjallajökull volcano (‘volcano’) 
which took place in Iceland from March to May 2010 and promted the closure of airspace, 
resulting in the cancellation of more than 100 000 flights and affecting almost 10 million 
air passengers. First, the case hinges on the question whether an air carrier must be released 
from its obligation to provide care for passengers where theirs flights have been cancelled 
becaues of the closure of airspace following the eruption of a volcano. Second, the Dublin 
Metropolitan District Court wonders whether the obligation under those provisions to 
provide care must be limited, in temporal or montary terms, where the cancellation of the 
flight is caused by extraordinary circumstances. 
 
2. Legal context 
 
As for the international legal context, the Convention for the Unification of Certain rules 
for International Carriage by Air, concluded in Montreal on 28 May 1999, was signed by 
the European Community on 9 December 1999 and approved by Council Decision 
2001/539/EC of 5 April 2001.3 Article 29 of the Convention states: “In the carriage of 
passengers, baggage and cargo this Convention or in contract or in tort or otherwise, can 
only by brought subject to the conditions and such limits of liability as are set out in this 
Convention without prejudice to the question as to who are the persons who have the right 

                                                           
1 Case C-12/11 Denise McDonagh v Rynaur Ltd [2013] 
2 Regulation of the European Parliament and of the Council of 11 February 2004 establishing 

common rules on compensation and assistance to passengers in the event of denied boarding and of 
cancellation or long delay of flights, and repealing Regulation (EEC) No 295/91 (OJ 2004 L 46, 
p. 1) 

3 OJ 2001 L 194, p. 38 
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to bring suit and what are their respective rights. In any such actions, punitive, exemplary 
or any other non-compensatory damages shall not be recoverable.”  

As for the European Union law, article 5 of Regulation, headed “Cancellation”, states: “ 
(1) In case of cancellation of a flight, the passengers concerned shall: (a) be offered 
assistance by the operating air carrier in accordance with Article 8; and (b) be offered 
assistance by the operating air carrier [...] as well as, in event of re-routing when the 
reasonably expected time of departure of the new flight is at least the day after the 
departure as it was planned for the cancelled flight [...]; and (c) have the right to 
compensation by the operating air carrier [...]. (3) An operating air carrier shall not by 
obliged to pay compensation [...] if it can prove that the cancellation is caused by 
extraordinary circumstances  which could not have been avoided even if all reasonable 
measures had been taken.[...]”  

Article 9 of Regulation, headed “Right to care”, reads as follows: “(1) Where reference 
is made to this Article, passengers shall by offered free of charge: (a) meals and 
refreshments in a reasonable relation to the waiting time; (b) hotel accommodation in 
cases where a stay of one or more nights becomes necessary, or where a stay additional to 
that intended by the passenger becomes necessary; (c) transport between the airport and 
place of accommodation. (2) In addition, passengers shall be offered free of charge two 
telephone calls, telex or fax messages, or e-mails.” 
 
3. The dispute in the main proceedings 
 
On 20 March 2010, the Eyjafjallajökull volcano in Iceland began to erupt. On 14 April 
2010, the volcano entered an explosive phase which resulted, on 15 April 2010, in the 
closure of the airspace of several Member States on account of the risk represented by the 
volcanic ash cloud caused by the explosion. Between 15 and 23 April 2010, the competent 
air traffic authorities closed the airspace over most of northern Europe, including Irish 
airspace. From then until 17 May 2010, the airspace of a number of Member States to and 
from which the airline Ryanair Ltd provided services was sporadically and intermittently 
closed. Because of the closure of that airspace, airlines were forced to cancel around 
100 000 flights between 15 and 21 April 2010 alone and 10 million passengers were unable 
to travel during that period. Ryanair had to cancel around 9500 flights because of the 
volcanic ash cloud, causing disruption to the travel plans of 1.4 million of its passengers. 

On 11 February 2010, Ms McDonagh booked a flight with Ryanair from Faro 
(Portugal) to Dublin (Ireland) scheduled for 17 April 2010, for EUR 98. On 17 April 2010, 
her flight was cancelled following the closure of Irish airspace. Ryanair flights between 
continental Europe and Ireland resumed on 22 April 2010 and Ms McDonagh was not able 
to return to Dublin until 24 April 2010. During the period between 17 and 24 April 2010, 
Ryanair did not provide Ms McDonagh with care in accordance with the detailed rules laid 
down in Article 9 of the Regulation. The national court states that Ryanair was willing to 
provide services to its passengers, but it was not permitted to do so owing to the closure of 
airspace. The Commission for Aviation Regulation in Ireland has stated that the eruption of 
the Eyjafjallajökull volcano and the resulting airspace closures constituted extraordinary 
circumstances for the purposes of the Regulation. Pursuant to Article 5(3) of that 
Regulation, therefore, passengers whose flights had been cancelled had no basis for seeking 
compensation under Article 7 of the Regulation.  

Ms McDonagh brought an action against Ryanair before the referring court for 
compensation in the amount of EUR 1 129.41, corresponding to the costs which she had 



Right to Care in the Event of Cancellation of a Flight due to Volcanic Eruption 

 

99 

incurred during that period on meals, refreshments, accommodation and transport. 
However, Ryanair claims that the closure of part of European airspace following the 
eruption of the Eyjafjallajökull volcano does not constitute ‘extraordinary circumstances’ 
within the meaning of the Regulation but ‘super extraordinary circumstances’, releasing it 
not only from its obligation to pay compensation but also from its obligations to provide 
care under Articles 5 and 9 of that Regulation. The Dublin Metropolitan District Court had 
doubts as to the interpretation to be given to Articles 5 and 9 of the Regulation and as to the 
validity of those provisions. It has therefore decided to stay the proceedings and to refer 
some questions to the Court of Justice of the European Union for a preliminary ruling.  
 
4. Volcanic eruption as extraordinary circumstance 
 
By its first question the Dublin Metropolitan District Court has asked, whether article 5 of 
Regulation must be interpreted as meaning that circumstances such as the closure of part of 
European airspace as a result of the eruption of the volcano constitute ‘extraordinary 
circumstances’ within the meaning of that regulation which do not release air carriers from 
their obligation to provide care or, on the contrary and because of their particular scale, go 
beyond the scope of that notion, thus releasing air carriers from that obligation under article 
5(1)(b) of Regulation, the operating air carrier is to provide care for passengers whose 
flights have been cancelled. By contrast with the obligation under Article 5(1)(c) of that 
Regulation to pay compensation, the obligation to provide care for passengers applies even 
where the cancellation is caused by ‘extraordinary circumstances’.4  

The problem is that the term ‘extraordinary circumstances’ is not defined in articles of 
the Regulation. Recital 14 to the regulation merely gives a few examples, by way of 
illustration, of events which may be regarded as extraordinary circumstances, namely cases 
of political instability, meteorological conditions incompatible with the operation of the 
flight concerned, security risks, unexpected flight safety shortcomings and strikes which 
affect the operation of an operating air carrier. According to the Court the words 
‘extraordinary circumstances’ literally refer to circumstances which are ‘out of the 
ordinary’. In the context of air transport, they refer to an event which is not inherent in the 
normal exercise of the activity of the carrier concerned and is beyond the actual control of 
that carrier on account of its nature or origin.  

The Advocate General also noted in point 34 of his Opinion, that ‘extraordinary 
circumstances’ relate to all circumstances which are beyond the control of the air carrier, 
whatever the nature of those circumstances or their gravity. The Court noted that 
Regulation contains nothing that would allow the conclusion to be drawn that it recognises 
a separate category of ‘particularly extraordinary’ events, beyond ‘extraordinary 
circumstances’ referred to in Article 5(3) of that regulation, which would lead to the air 
carrier being exempted from all its obligations, including the obligation to provide care to 
passengers. When exceptional circumstances arise, the Regulation exempts the air carrier 
only from its obligation to pay compensation. According to the Court the European Union 
legislature thus took the view that the obligation on the air carrier to provide care under 
Article 9 of that Regulation is necessary whatever the event which has given rise to the 
cancellation of the flight.  

For these reasons, the Court has answered to the first question is that Article 5 of 
Regulation must be interpreted as meaning that circumstances such as the closure of part of 
                                                           
4 See Case C-294/10 Eglītis and Ratnieks [2011] ECR I-0000, paragraphs 23 and 24. 
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European airspace as a result of the eruption of the Eyjafjallajökull volcano constitute 
‘extraordinary circumstances’ within the meaning of that regulation which do not release 
air carriers from their obligation to provide care. 
 
5. Can the obligation to provide care to passengers be limited by EU law? 
 
By its another questions, the Irish court has asked, whether the obligation under Articles 5 
and 9 of the Regulation to provide care must be limited, in temporal or monetary terms, 
where the cancellation of the flight has been caused by extraordinary circumstances. In 
Ryanair’s opinion the obligation on the air carrier to provide care must be limited where the 
cancellation is caused by extraordinary circumstances. For example, Ryanair claimes that 
accommodation should be limited to a fixed daily amount, namely EUR 80 per night, for a 
maximum of three nights. Similarly, it argues that there should also be a temporal and 
monetary limit on the provision of meals and refreshments and that cover of the costs of 
transport between the airport and the place of accommodation should be limited to the cost 
of a journey by public transport.  

In contrast, the Court argues that in such circumstances, the air carrier is only released 
from its obligation to provide compensation under Article 7 of the Regulation and that, 
consequently, its obligation to provide care in accordance with Article 9 of that regulation 
remain.5 Furthermore, the Court has held that no limitation, whether temporal or monetary, 
of the obligation to provide care to passengers in extraordinary circumstances such as those 
at issue in the main proceedings is apparent from the wording of Regulation. It follows that 
all the obligations to provide care to passengers whose flight is cancelled are imposed, in 
their entirety, on the air carrier for the whole period during which the passengers concerned 
must await their re-routing. According to the Court any interpretation seeking the 
recognition of limits on the obligation of the air carrier to provide care to passengers whose 
flight has been cancelled would have the effect of jeopardising the aims pursued by 
Regulation, in that, beyond the limitation adopted, passengers would be deprived of all care 
and thus left to themselves.  The Advocate General has argued similarly in his opinion.6  

For these reasons, the Court has answered to this question is that it cannot be deduced 
from the Regulation that, in circumstances such as those at issue in the main proceedings, 
the obligation referred to in Articles 5 and 9 of the regulation to provide care to passengers 
must be subject to a temporal or monetary limitation. 
 
6. Are the Regulation invalid? 
 
In the event of a negative answer on the previous question, the national court has asked 
whether those provisions are invalid in so far as they are contrary to the principles of 
proportionality and non-discrimination, the principle of an ‘equitable balance of interests’ 
enshrined in the Montreal Convention, and Articles 16 and 17 of the Charter.  

First, the Court has reminded that Under a general principle of interpretation, a 
European Union measure must be interpreted, as far as possible, in such a way as not to 
affect its validity and in conformity with primary law as a whole.7 The Court has already 
had occasion to find, that Articles 5 to 7 of Regulation are not invalid by reason of 

                                                           
5 See Case C-294/10 Eglītis and Ratnieks [2011] ECR I-0000, paragraphs 23 and 24 
6 See the Opinion of Advocate General Bot deliviered on 22 March 2012, paragraph 52 
7 See Case C-149/10 Chatzi [2010] ECR I-8489, paragraph 43 
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infringement of the principle of proportionality.8 In that case the Court has stated that 
standardised and immediate compensatory measures – such as the re-routing of passengers, 
the provision of refreshments, meals or accommodation or the making available of means 
of communication with third parties – vary according to the significance of the damage 
suffered by the passengers and they do not therefore appear to be manifestly inappropriate 
merely because carriers cannot rely on the extraordinary circumstances defence.  

According to the Court the fact that the obligation to provide care entails, as Ryanair 
claims, undoubted financial consequences for air carriers is not such as to invalidate that 
finding, since those consequences cannot be considered disproportionate to the aim of 
ensuring a high level of protection for passengers, because the importance of the objective 
of consumer protection, which includes the protection of air passengers, may justify 
negative economic consequences for certain economic operators. For these reasons, the 
Court has concluded that that Articles 5(1)(b) and 9 of Regulation are not contrary to the 
principle of proportionality. 

As regards the principle of an ‘equitable balance of interests’ referred to in the last 
paragraph of the preamble to the Montreal Convention, the Court has argued that the 
standardised and immediate compensatory measures laid down by Regulation, which 
include the obligation to provide care to passengers whose flight has been cancelled, are not 
among those whose institution is governed by the Montreal Convention. Therefore, the 
Court has not assessed the validity of the Regulation in the light of the principle of an 
‘equitable balance of interests’ referred to in that Convention.  

As regards the general principle of non-discrimination or equal treatment, Ryanair 
claims that the obligation laid down in Articles 5(1)(b) and 9 of Regulation to provide care 
in a situation such as that as issue in the main proceedings imposes obligations on air 
carriers which, in circumstances similar to those at issue in the main proceedings, do not 
fall upon other modes of transport, even though passengers stranded by widespread and 
prolonged disruption of transport find themselves in an identical situation whatever their 
mode of transport.9 The Court has already held in IATA and ELFAA, that Articles 5 to 7 of 
Regulation do not infringe the principle of equal treatment.10 In this case, the Court has 
already stated that The situation of undertakings operating in the different transport sectors 
is not comparable since the different modes of transport, having regard to the manner in 
which they operate, the conditions governing their accessibility and the distribution of their 
networks, are not interchangeable as regards the conditions of their use and that’s why the 
European Union legislature was able to establish rules providing for a level of customer 
protection that varied according to the transport sector concerned. So the Regulation do not 
infringe the principle of non-discrimination.  

As regards Articles 16 and 17 of the Charter, guaranteeing freedom to conduct a 
business and the right to property respectively, Ryanair has claimed that the obligation to 

                                                           
8 See Case C-344/04 IATA and ELFAA[2010] ECR I-403, paragraphs 78 to 92 
9 See Regulation (EC) No 1371/2007 of the European Parliament and of the Council of 23 October 

2007 on rail passengers’ rights and obligations (OJ 2007 L 315, p. 14), Regulation (EU) No 
1177/2010 of the European Parliament and of the Council of 24 November 2010 concerning the 
rights of passengers when travelling by sea and inland waterway and amending Regulation (EC) No 
2006/2004 (OJ 2010 L 334, p. 1) and Regulation (EU) No 181/2011 of the European Parliament 
and of the Council of 16 February 2011 concerning the rights of passengers in bus and coach 
transport and amending Regulation (EC) No 2006/2004 (OJ 2011 L 55, p. 1) 

10 See paragraphs 93 to 99 
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provide care to passengers imposed on air carriers in circumstances such as those at issue in 
the main proceedings has the effect of depriving air carriers of part of the fruits of their 
labour and of their investments. According to the jurisprudence of the Court, freedom to 
conduct a business and the right to property are not absolute rights but must be considered 
in relation to their social function.11 The Charter accepts that limitations may be imposed on 
the exercise of rights enshrined by it as long as the limitations are provided for by law, 
respect the essence of those rights and freedoms, and, subject to the principle of 
proportionality, are necessary and genuinely meet objectives of general interest recognised 
by the European Union or the need to protect the rights and freedoms of others. Therefore, 
the Court has stated that the Regulation do not breach the freedom to conduct a business 
and the right to property. 

And finally, the Court has decided that an air passenger may only obtain, by way of 
compensation for the failure of the air carrier to comply with its obligation to provide care, 
reimbursement of the amounts which, in the light of the specific circumstances of each 
case, proved necessary, appropriate and reasonable to make up for the shortcomings of the 
air carrier in the provision of care to that passenger, a matter which is for the national court 
to assess. 
 
7. Conclusions 
 
The Court has interpreted the notion of ‘extraordinary circumstances’ several times. Among 
other things, this was the reason why the European Commission has made a comprehensive 
proposal for a regulation. On 13 March 2013, the European Commission made a proposal 
for a regulation of the European Parliament and of the Council amending Regulation (EC) 
No 261/2004 establishing common rules on compensation and assistance to passengers in 
the event of denied boarding and of cancellation or long delay of flights and Regulation 
(EC) No 2027/97 on air carrier liability in respect of the carriage of passengers and their 
baggage by air.12 The proposal aims to improve enforcement by clarifying key principles 
and implicit passenger rights that have given rise to many disputes between airlines and 
passengers in the past; and by enhancing and better coordinating the enforcement policies 
carried out on a national level. Issues covered by the proposal are the following: 

• Definition of “extraordinary circumstances” 
• Right to compensation in case of long delays 
• Right to rerouting 
• Right to care 
• Missed connecting flight 
• Rescheduling 
• Tarmac delays 
• Partial ban of the “no show” policy 
• Right to information 

                                                           
11 See Case C-544/10 Deutsches Weintor [2012] ECR I-0000, paragraph 54 
12 Proposal for a regulation of the European Parliament and of the Council amending Regulation (EC) 

No 261/2004 establishing common rules on compensation and assistance to passengers in the event 
of denied boarding and of cancellation or long delay of flights and Regulation (EC) No 2027/97 on 
air carrier liability in respect of the carriage of passengers and their baggage by air, 
COM/2013/0130 final – 2013/0072 (COD)  



Right to Care in the Event of Cancellation of a Flight due to Volcanic Eruption 

 

103 

• Handling of individual claims and complaints 
• Better take into account the financial capacities of the air carriers 
• Ensure better enforcement of passenger rights with regard to mishandled 

baggage 
• Adapt liability limits in accordance to general price inflation 

The proposal clearly defines the term in line with the Court's decisions, i.e. circumstances 
which, by their nature or origin, are not inherent in the normal exercise of the activity of the 
air carrier concerned and are beyond its actual control. Furthermore, for further legal 
certainty, the proposal introduces a non-exhaustive list of circumstances to be regarded as 
extraordinary and of circumstances to be regarded as non-extraordinary. According to the 
proposal the following circumstances shall be considered as extraordinary: 

• natural disasters rendering impossible the safe operation of the flight; 
• technical problems which are not inherent in the normal operation of the aircraft, 

such as the identification of a defect during the flight operation concerned and 
which prevents the normal continuation of the operation; or a hidden 
manufacturing defect revealed by the manufacturer or a competent authority and 
which impinges on flight safety; 

• security risks, acts of sabotage or terrorism rendering impossible the safe operation 
of the flight; 

• life-threatening health risks or medical emergencies necessitating the interruption 
or deviation of the flight concerned; 

• air traffic management restrictions or closure of airspace or an airport; 
• meteorological conditions incompatible with flight safety; and 
• labour disputes at the operating air carrier or at essential service providers such as 

airports and Air Navigation Service Providers. 
In contrast, technical problems inherent in the normal operation of the aircraft, such as a 
problem identified during the routine maintenance or during the pre-flight check of the 
aircraft or which arises due to failure to correctly carry out such maintenance or pre-flight 
check; and unavailability of flight crew or cabin crew (unless caused by labour disputes) 
shall not be considered as extraordinary. It can be stated that the adoption of the proposal 
would create a clear, comprehensive legal framework in the area of ‘extraordinary 
circumstances’. 
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