
 

 

 

 

 

 

 

 

dr. Szabolcs Váradi  

 

 

 

 

 

PREPARATIONS FOR CONCLUDING A FRANCHISE AGREEMENT 

(Thesis of a PhD paper) 

 

 

 

 

 

 

 

Miskolc 

2013 

 

 

MISKOLC UNIVERSITY 

DEÁK FERENC DOCTORAL SHOOL  

OF THE FACULTY OF LAW  

 

 



 
 

2 
 

 

 

 

 

 

 

 

dr. Szabolcs Váradi  

 

 

 

 

 

PREPARATIONS FOR CONCLUDING A FRANCHISE AGREEMENT 

 

(Thesis of a PhD paper) 

 

 

 

 

 

 

 

 

Miskolc 

2013 

 

 

 

 

  



 
 

3 
 

I. EXECUTIVE SUMMARY AND OBJECTIVES OF THE RESEARCH  

 

In preparations for concluding a franchise agreement, it is one of the most 

accentuated areas in the legislative development and legal literature of the modern 

European era to investigate the actual contents of obligatory information to be 

provided during the preparatory term of signing the agreement. Owing to the apace 

in the law on customer protection, this topic has experienced major development.  

 

Obligatory pre-contractual information is connected with numerous links to 

consumer contracts, and it can be more likely stated that the fulfilment of such 

obligation is of the highest importance in relation of these contracts. Therefore, we 

can also make the clear statement that even legal majors tend to link the obligatory 

pre-contractual information to consumer contracts and to the law of consumer 

protection itself, rather than presuming that this act has a lot to do with certain 

commercial legal act as well.  

 

The main objective of our research is – by replenishing the above ’fundamentals’ -

to point out that in the contractual preparatory phase, obligatory pre-contractual 

information play a determining role not only with consumer agreements. Namely, 

there are such modern atypical agreements where obligatory pre-contractual 

information is the same lifeblood as with consumer agreements. Such atypical 

contract is the franchise agreement, which is one of the most widespread 

commercial contracts in the world.  

 

The second objective of our research is that by introducing the whole scale of 

obligatory pre-contractual information with franchise agreements, we indicate the 

legal problems caused by the lack of legal regulation as well as to show the 

importance of this legal regulation.  At this latter point we wish to present the 

possible contents of such legal regulation, deemed appropriate by us, in the form of 

de lege ferenda recommendations, which have been proven by the results of our 

research.  
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II. METHODOLOGY AND RESOURCES OF THE RESEARCH  

 

This paper applies a complex approach to the topic of the research, however, in the 

same time we have applied different research methods with different part of the 

work.  

 

Chapter one dealing with the dogmatic investigation of franchise itself was made by 

economic approach providing the opportunity for joint historic and inter-disciplinal 

review. Part one of the paper is based on the search for conclusions and the 

application of analytical approach, via the comparison and conflicting of views and 

standpoints.  

 

Chapter two of the paper is applying a joint approach of analysing and comparing 

investigating the contents of obligatory pre-contractual information from the 

viewpoint of franchise agreements, regarding its aspect of legal term, legislation and 

litigation in parallel. Afterwards, here we also summarize the results generated by 

the investigation.   

 

Chapter three of the paper is characterized by the method of chronologic and 

critical collision of different viewpoints. In this part of the paper we present the 

results of domestic re-codification of the civil law in relation to franchise 

agreements. We also unfold anomalies of legislation on franchise agreements, 

review major changes of paradigm related to the codification of such agreements, as 

well as the standpoints of the Hungarian scientific legal community.  

 

Chapter four of the paper consists of de lege ferenda proposals for the practise of 

legislation and law suits as well as for subjects of franchise agreements on 

obligatory pre-contractual information.  
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In summary, the paper applies different research methods in turn, thriving to meet 

the requirement of creating coherent and logical unity of connecting to each other 

thematic parts.  
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III. STRUCTURE OF THE PAPER 

 

The paper consists of four independent parts. 

 

Chapter one deals with the franchise agreement and the dogmatic investigation of 

the franchise legal relationship. In the course of this study the paper puts special 

emphasis on the monitoring of where franchise is positioned within the system of 

contracts, as well as how modern franchise systems are typified. This topic serves as 

the legal dogmatic grounding of comparing the domestic and international attempts 

to determine the notion of franchise at the level of legal term, legislation and 

litigation.   

 

Chapter two puts analyses of obligatory pre-contractual information with franchise 

affairs into focus. In this part of the paper we present numerous international 

examples how important obligations are in this early phase of contracting. Parallel 

with this, we review the general and franchise specific regulations of obligatory pre-

contractual information in Hungary, together with the contents of such regulation. 

In the course of analyzing the obligatory pre-contractual information, we pay 

special attention to the review of certain recommendations proposed by 

international research groups in the field of franchise, pointing out their values and 

shortcomings.  

 

Chapter three of the paper deals with results of the Hungarian civil law codification 

on franchise agreements, and concludes with critical remarks on the regulatory 

determination of the franchise agreement. Here we also focus on the new Civil 

Code, which is by all means a milestone in the domestic regulation of franchise. We 

give a detailed analysis of stipulations regulating franchise agreements, with special 

attention to results related to the subject, which were attained in the course of legal 

unification within the EU. Here we highlight major changes in paradigm during the 

codification of franchise agreements while compiling the new Civil Code, as well as 

sharing standpoints of the Hungarian legal scientific community in the subject. The 



 
 

7 
 

paper makes several independent statements both on the regulatory methodology of 

the new Civil Code, and the actual contents of such regulatory act. Criticism is 

sorted around the topics of regulating methodology and the contents of the 

regulation.  

 

Chapter four of the paper presents summarizing sentences. The title ’Summarizing 

Thoughts’ on the one hand refers to summary of research results unfolded in each 

dealt topic, on the other hand it offers de lege ferenda recommendations for 

regulatory acts, court practices and the subjects of franchise agreements on 

franchise agreements and the obligatory pre-contractual information before such 

agreements are concluded.   
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IV. RESULTS AND UTILISATION POSSIBILITIES OF THE RE SEARCH  

 

1. Franchise is one of the most widespread forms of enterprises in the modern era, 

and the franchise agreement establishing this legal relationship is one of the most 

widespread atypical contracts world-wide. Therefore, the impact of international 

franchise systems on national economies is unquestionable.  

 

2. It is a common view that franchise is a safe way to earn a good living and it is the 

form of individual enterprise of quick return. The pace of its wide spreading in 

commerce is due to the fact that it is based on the application of tested commercial 

methods, knowledge and experience, with commercial trademarks, know-how, and 

last but not least supported by continuous training and (obligatory) information 

provided by the franchisor, not speaking about successful promotion activities.  

   

3. Speedy development of franchise in modern ages has rightly thrown light on the 

underdeveloped legal environment of franchise. Based on comparison made across 

intervals of development, it can be stated that while in the 1950s and 1960s are 

characterized by the exclusive self-determination of the contractual parties, during 

times this self regulating contracting ’freedom’ has narrowed.   In setting up these 

’limits’ intense federal legislation in the US, while in Europe legal unification 

ambitions of the EU and its predecessors have played a major role. This European 

and international legal development is ongoing still nowadays and the main driver 

of development is newer and newer atypical (commercial) contracts, which are 

called alive by modern commercial affairs and as such, cross classical civil law 

agreements.   

 

4. There are several examples for the European regulation of franchise. Having 

studied these regulating methods, we can rightfully draw the conclusion that during 

the past decade the demand for legal regulation of franchise has increased. This 

demand can linked inevitably to the fact that franchise agreements have widely 

entered into society.  
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Besides the legislative activities of national states, more and more urge has 

appeared at the European level for legislative unification of civil contracts. As a 

parallel impact of this intention, the tendency of reclassifying atypical commercial 

contracts into sui generis contracts showed up, alongside measures models in the 

course of European community legislative activities.  

This ’reclassifying’ process affects the franchise agreements, too, and a valid 

example of this process would be the Draft Common Frame of Reference published 

in 2009, which greatly affected the re-codification of Hungarian civil law.  

 

5. It was in 1998 when –compared to earlier times- the possibility of codifying 

franchise first occurred, as the stipulation in Government Decree of 1050/1998. 

(IV.24.) ’to establish a Civil Code along international practise and expectations, 

which should become the constitution of national economy as well as the base law 

of civil affairs’ has become the major  guideline of the codification process. 

During the codification process it has become obvious that incorporation of the 

franchise agreement into the new Civil Code would not happen, and debates in the 

subject have remained behind the scenes within scientific legal workshops at the 

level of theories.  Part of this process – i.e. the failure of incorporating the franchise 

agreement – was the ’Concept of the New Civil Code’ published in No.15 Book II 

of the Hungarian Gazette by power of Government Decree No. 1009/2002. (I.31.), 

which already anticipated that franchise as an atypical contract shall not be covered 

by the codification process. 

 

6. As the result of codification process restarted by Government Decree No. 

1129/2010. (VI.10.), on December 6, 2011 the Civil Law Codification Editorial 

Committee submitted their draft professional version to the Ministry of Public 

Administration and Justice. The text version was presented for public debate by the 

Ministry without any changes.    The Draft had brought changes in the system of 

atypical contracts, and part of these the franchise agreement was incorporated in 

Book 5 Title XIX Chapter LI of the Draft. By this the franchise agreement got 

closer to become part of the new Civil Code than ever before.  
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The Draft and the text of the new Civil Code was discussed and then accepted by 

the Hungarian Government with no changes. It was in July 2012 that by its Bill 

proposal T/7971, the Government submitted the text of the new Civil Code to the 

Parliament, which finally approved it with some modifications on February 11, 

2013 by Law No. V. 2013. And with this, the process of franchise agreements to 

become sui generis contracts was completed.  

 

7. Special stipulations concerning the franchise agreement can be found in Book 6 

(Adjuring Law) Part 3 (Individual contracts) Title XIX (Sales and franchise 

contract) Chapter LI (The franchise contract).  

Based on its position taken in the new Civil Code, it can be stated that franchise is 

regarded by the legislator as a sales contract with special elements. Therefore here 

’classical’ sales contracts and franchise contracts are denominated separately. 

Virtual difference between the two types of contracts, referred to by the new Civil 

Code, is they use different methodology in achieving the objective of the legal act, 

i.e. the way they deliver the goods to the customer.   

 

8. Stipulations on the franchise agreement in the new Civil Code obviously of 

dispositive nature, which shows that the codification of franchise agreements is 

important for domestic, small franchise networks, since professionally written up 

contractual clauses used by huge international –cross boarder - franchise systems 

are not at all affected by dispositive regulations.  

 

9. The benefit of codifying the franchise contract is that basic types of franchise 

systems have been described. Regarding the subject of franchise, the new Civil 

Code determines two basic types of franchise, those of production and sales. 

Whether it was intentional or accidental, it cannot be exactly said, however, taking 

into consideration the standpoints of taxonomy franchise systems in the related and 

referred above legal literature, this classification by no means can be regarded either 

an individual method of classification, or a mere haphazard.  
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10. There are several issues around the contents, methods or measures of regulating 

the franchise contract in the new Civil Code.  

 

-  In relation to the method of regulation, we consider it a major problem how the 

franchise contract is positioned in the system. Within the new Civil Code the 

franchise agreement is located in Title XIX named ’Sales and franchise 

contract’. We argue with this system nomenclature, since a franchise contract is 

a commercial contract in the fundaments of which lies the utilization of a definite 

person’s intellectual property, know-how or trademark. In our opinion the 

definitive subject of any franchise contract is the utilisation of these rights, while 

ultimate success of the contract also depends on these rights.  So to say, with 

franchise agreements both legal and economic, business objectives meet each 

other, as business success is the main driver of cooperation between the parties, 

and without these rights success would never be attained.  

-  The attempt to translate the ’franchise’ related terminology also reflects the 

already elaborated taxonomy problems. If accept axiom that franchise is nothing 

else but the rental of a right belonging to one of the parties, the fee to be paid in 

compensation is the rental fee, while the subject of the contract is the rental of 

this rights respectively. Following this logic it seems that the franchise agreement 

should be located in Title XVII named ’Contracts on right of common’ under the 

section named ’Special elements of rental contracts’.  

-  Regulations of the new Civil Code are not detailed enough; there are several 

regulatory areas that are not regulated by normative text, though these are 

included in the DCFR taken as an example earlier. We deem it by all means 

necessary to determine formal requirements of the franchise contract. As it is 

widely known, the basis of any franchise contractual relationship is the Franchise 

Manual being the attachment of the contract. Therefore, it is obvious that the 

contract should be concluded in writing.  

Also the complete lack of regulation is experienced regarding obligatory 

information to be provided before a franchise agreement is concluded. This 

regulatory deficiency is even more salient since internationally there are several 
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regulating methods in this field, which we elaborate in details in the paper, so 

there exist regulating models that could serve as samples.  

-  We think that the determination of franchise specific rules concerning the pre-

contractual period should be an elementary demand of the legislator, as the 

deficiency of such regulation fundamentally discredits the complexity of the 

franchise regulatory system. It is true though that there exists a Guideline 

compiled by the Hungarian Franchise Association, as we have indicated above, 

but this regulatory level is insufficient for the establishment of legal guarantees.  

-  Without the determination of the actual contents of the pre-contractual obligatory 

information all the legal regulation makes no sense, since it is exactly the point 

where the new Civil Code provides contractual liberty to the parties where the 

whole relationship is the most vulnerable, exactly where the franchise recipient –

and even the franchise owner- could be the most vulnerable in the legal 

relationship.    

-  Compared with the presented examples from international practise, rights and 

obligations imposed on the parties cannot be considered detailed enough. 

Furthermore, it can be observable that rights and obligations are not allocated in 

a separate paragraph –aligned for the owner and the recipient of the franchise- 

but each obligation and right is located under separate titles.  

It is not for the benefit of the regulation method that a limited bunch of 

obligations are determined under different separate titles, while others are not 

mentioned at all. Such regulating method would make believe that obligations 

not specified among the regulated and presented are of less importance, albeit 

this false image is not at all proven in practice. Among such typical ’none 

determined’ obligation we consider the obligation of pre-contractual information, 

as well as information obligation under the effect of the agreement with special 

regard  to the long term binding as well as to the irreversibility of the contract.  

-  It is indispensible to verify and fine-tune the determination of the franchise 

contract in line with the above presented principles. In the course of this 

determination it is necessary to refine the exact contents of ’trademark, artistic 

and industrial property rights, as well as the assignment of protected knowledge, 
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by using other synonyms better expressing the essence of the legal act. It would 

be reasonable for example to use ‘providing the right’ or ‘authorize’ instead of 

permitting’, because for us the expression ‘permission’ is connoted to public 

authority acts. With both civil and even more with commercial legal relations it 

would look more elegant to use the following sentence: Based on the licence 

agreement, the licensor is obliged to support the utilization of trademark, 

industrial property right or know-how in return for the royalty received. 

-  Furthermore, it is necessary to specify the onerous nature of the contract as this 

is not exact enough in its present form. In this respect to apply the above 

sentence could be more relevant.  

 

11. The franchise agreement is an atypical sui generis contract, in which the 

franchise assignor is obliged to support the utilization of intellectual property rights 

entitled to him, while the franchise lessee is obliged to pay a fee for the utilization 

of these rights. With this, the central element and its actual contents of any 

franchise agreement is the utilization of intellectual property rights entitled to the 

franchise owner. This – beyond its taxonomical order - is fundamentally 

questioning the incorporation of the franchise agreement into the new Civil Code, 

with special regard on the fact that intellectual property rights are not covered by 

the new Civil Code. 

 

12. Regarding the international tendencies in the development of franchise contract 

as well as the complete lack of its domestic legislation, it seems to be necessary and 

justified to regulate the franchise agreement enacted; however, this should 

happen in a franchise specific individual legal act. To reconsider the codification 

of an independent franchise specific measure is justified as contents wise the 

franchise agreement is nothing else but the licence of a system, in the essence of 

which is assigning the rights related to intellectual property for utilization.  
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13. In our standpoint in its present form legal regulation proposed by the new Civil 

Code does not have any substantive impact, furthermore, contents formulated by 

practice and contents stipulated by the new Civil Code show significant difference.  

Base on his, it is questionable whether legal determination in its present form can 

be met with appropriate contents by legal practice.  

 

14. If henceforward the legislator intends to codify franchise within the new Civil 

Code, we recommend carrying out the following adjustment and applying this 

codification method: 

 

-  It seems to be more than justified to reconsider and further specify the notion 

of franchise contracts. It is also indispensible to exactly regulate the nude and 

onerous nature of the contract, as the present form mistakenly regulates the 

subject of fee payment; with franchise contract the fee (entrance fee) is to be paid 

for the use of intellectual property and not for the right to sell a certain product or 

provide a certain service. Together with this, it is advised to specify the meaning 

of ’permission’, it seems more practical to use the expressions ’assign’ or 

’provide the right’ instead.  

- In the light of known and acknowledged international terminology for long 

times, it is worth reconsidering the use of Hungarian terms for the definition of 

franchise contracts. It may seem contradictory to have the chapter title ’Right 

rental (franchise) agreement’ or in §6:376  the use of ’ right rental’ instead of 

franchise contract as well as ’right lesser’  instead of  franchise assignor or ’right 

lessee’ instead of  franchise lessee after the term ’Notion of right rental 

(franchise) agreement’ , hence in the Hungarian legal language  all these notions 

can be well identified with the franchise agreement and its subjects.  

- It would seem pragmatic, - and actually this topic is regulated by the Civil Code 

in effect – we deem it necessary to codify and explicitly declare that franchise 

agreements can be concluded only in writing, to serve the purpose of 

transparent regulation. Herewith it is indispensible to put down that electronic 

messaging is not an accepted way of written communication between the parties.  
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- Also to serve guarantees, it would be advised to lay down that a notarized 

private or public document attached to the franchise contract is to verify that 

obligatory pre-contractual information was exchanged.   

- Furthermore, it would be justified to regulate the terms of rights for 

extraordinary notice, besides those of the ordinary one. To serve the principle of 

simplicity, with both types of notice it would be necessary to declare that 

ordinary notice can be exercised without any reason, while extraordinary notice, 

being a sanction type notice, should always be justified. In relation to this 

determination, it would be justified to define some typical contract violation acts, 

which create the legal basis to terminate a franchise contract by extraordinary 

notice (e.g.:  not paying the fee, violating the methods of sales (operating 

manual), violating business secrets, illegal use of intellectual property, violation 

of exclusivity clause, violation of good reputation, etc.). 

 

15. If in the future the legislator should acknowledge that the franchise agreement 

is ’out of taxonomy’, and therefore should wish to codify the franchise contract by 

a separate measure,  on top of the above elaborated recommendations it would be 

by all means necessary to found grounds for the legal frames of obligatory pre-

contractual information. Herewith we summarize our codification suggestions as 

follows: 

 

- Based on international experience, for the fulfilment of pre-contractual 

information exchange such reasonable time period should be set, which would 

provide enough time between the expiration of the deadline and the actual 

signing of the franchise agreement to analyse and check the provided data.  

Obligatory contents of the information to be provided should be determined in an 

exact and cogent way setting clear limits for the performance of this obligation. 

We think that the contents of obligatory pre-contractual information is to be 

determined by a short, however not taxative list, providing the possibility to 

extend this in special cases of information commitment alongside the general 

measures of the civil law.   
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- According to our viewpoint, information should be concerning at least the 

following area: 

a. Data of the franchise assignor (company name, company seat, balance sheet 

data for the three closed business years prior to the conclusion of the 

contract); 

b. Detailed financial data concerning the franchise system (based on statement 

on revenues, and expenses); 

c. Presentation of the franchise concept; 

d. With a newly introduced franchise system, presentation of costs related to 

start-up and operations, based on financial figures of the system; 

e. Basic data concerning the franchise contract: term of the contract, detailed 

measures of contract renewal and termination; 

-  It is also necessary to stipulate the methods of information. In line with our 

standpoint, exchanging information via electronic channels may cause a lot of 

misunderstanding (e.g.: message of the franchise assignor gets into the trash box, 

which shall not be read by the franchise lessee), therefore, we deem only written 

communication acceptable. We do not think though, that this should have a 

special format, as it is the contents and not the edited form of the information that 

counts. 

- We consider that setting up separate special rules of liabilities would cause legal 

uncertainty creating duplication with liability rules of the general civil law, 

which would only complicate a simple situation. For this, it would not be 

reasonable to set special liability rules for franchise contracts. Thus, we 

consider it sufficient to refer to the present rules of the new Civil Code applicable 

for contract violation, by this demonstrating the latest legal trends in legal 

dynamics, i.e. it is the standard liability rules of contract violation that are 

applicable for the pre-contractual information – if the contract is concluded.  
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