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Introduction

First of all, we have to define what European fgnidw means in this paper. In this
context, the concept of European family law inckigiest that part of Union law which
concerns cross-border matrimonial matters (divoregal separation, and marriage
annulment), matters of parental responsibilityHtsgof custody, rights of access, wrongful
removal or retention of a child) and those crossteomaintenance obligations which arise
from a family relationship.

Nevertheless we have to state that “European falaily is wider than just the Union
law and involves the conventions of the Hague Qmmfee on Private International Law
e.g. the Convention on Civil Aspects of Internatib@hild Abduction concluded in 1980.

Family law matters are of high priority in the Epean Union. The number of cross-
border family law cases is constantly increasingeré were more than 1 million divorces
in the EU Member States in 2007, of which 160 0@@ fan “international” element.
Judicial cooperation in civil matters, expanded thg Treaty of Amsterdam, aims to
establish closer cooperation between the MembéesStd the European Union, in order to
limit the barriers as far as possible, which steomf the existence of different national
legal systems.

Adoption of the Treaty of Lisbon gave additionalp@tus to the legislation in this field
which has begun in 2000 and the legal basis foicijaidcooperation in civil matters was
further expanded.

Secondary legislations adopted after the Treatyiryeinto force were typically
universal in scope, respectively universal in agglon. This means that the EU-rule
applies even if the defendant’s domicile or habbiteaidence is not within the territory of a
Member State, respectively if the norm requiresapplication of non-EU Member State’
law.

" This paper is supported by the Janos Bolyai Res&wuishlarship.

1 There are around 122 million marriages in the BEwhich around 16 million are considered
“international”. Those marriages are internationhere the spouses are of different nationalities, o
they live in different Member States or live in &Mber State of which they are not nationals.

2 According to Art 81 judicial cooperation in civihatters should normally be adopted under the
ordinary legislative procedure [Art 81(2)], excépt “measures concerning family law with cross-
border implications” which should be establisheddema special legislative procedure with
unanimity at the Council and consultation with thedpean Parliament [Art 81(3)]. This specific
treatment of family law is justified by the partiau sensitivity of such questions as well as the
strength of national traditions and cultures irs ffield.
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As a consequence of universal application, esggdialcase of the EU norms that
determine the applicable law, or the Hague instnimthat are within the scope of Member
States’ law enforcement, the jurisdictional bagiarising from differences in national law
increasingly come to the front, enhancing as wall importance of public policy aspects.
These differences arise not only when national tkogs not apply, and the significant
differences between Member States’ national lawsaca also as a barrier. Both theoretical
and practical issues are raised by these diffeeemtech become apparent at the present
stage of the European civil procedure law’s devalept, and they are key issues of the
future development of this field of law.

The aim of this paper is to summarize the achievesnend failures of European family
law and to examine the impact of the variationshef Member States’ national law on the
further development of judicial cooperation in timnatters; what kind of interactions,
feedbacks are demonstrable between the natioreldggtems and the EU'’s legal source in
the field of European family law.

1. The achievements and the faults of the new Brussels |1 Regulation in thefield of
matrimonial matters

One of the first achievements of the first pillavoperation within the area of freedom,
security and justice was the Brussels Il Regulatishich has been replaced by the
currently effective new Brussels Il Regulafidit is so called Brussels lla or Brussels Il bis
also) which came into force ofi' bf March 2005. This Regulation is the basic instent

in the area of EU family law.

The rules of jurisdiction in matrimonial matter&easeriously the objective of “access
to justice” when seek to provide a solution for siuations, by making it possible to
commence a divorce proceeding at a number of cdartke territory of which the spouses
are habitually resident, or the respondent is habit resident, or the applicant is habitually
resident, or the court of the nationality of boplosses.

1.1. The problems of the concept of habitual residence

The jurisdiction of a court is based babitual residencand thecommon nationality of the
spousesHowever, the Regulation does not provide a dédinifor habitual residenceand
neither does it refer back to national law, thuesating uncertainty.

Nevertheless this uncertainty has not constitutedlzstacle for the habitual residence
to be considered in the majority of the States davarite connecting factor to localize
persons involved in different kind of actions. #ngrally implies the physical presence of
an adult in a country for a prolonged period ofeinn certain national case-law there is
also a specific minimal duration required to assuhe existence of habitual residence,
such as six months term considered as sufficiemhg@eence in Germany and Austfia.

3 Council Regulation (EC) No 2201/2003 of 27 Novemb@02 concerning jurisdiction and the
recognition and enforcement of judgments in matrirab matters and the matters of parental
responsibility, repealing Regulation (EC) No 1347/206: Official Journal L 338, 23/12/2003.

4 Carola Ricci: Habitual Residence as a ground of digtisn in Matrimonial Disputes: From
Brussels Il-bis to Rome Ill. In: The External Dimemsof EC Private International Law in Family
and Succession Matters, eds: Alberto Malatestfaisite Bariatti, Fausto Pocar, Cedam, 2008.
Padova, pp. 211-212.
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In the Swaddling casehe European Court of Justice emphasize that knasp "the
Member State in which they reside’ (...) refers ® 8tate in which the persons concerned
habitually reside and/here the habitual centre of their interests i$&found

In that context, account should be taken in paedicaf the employed persorfamily
situationn the reasons which have led him to move; kmegth and continuity of his
residencethe fact (where this is the case) that he igable employment; and his intention
as it appears from all the circumstances.

For the purposes of that assessment, howevergtigghl of residence in the Member
State in which payment of the benefit at issueoisgbt cannot be regarded as an intrinsic
element of the concept of residence.

In the case of a person who has exercised his tagiiteedom of movement in order to
establish himself in another Member State, in whiethas worked and set up his habitual
residence, and who has returned to his Member Sfateigin, where his family lives, in
order to seek work conditional upon habitual resogein that State, whighresupposes not
only gn intention to reside therbut alsocompletion of an appreciable period of residence
there?

1.2. The difficulty of dual nationality

As regards nationality as a ground of jurisdictiomly the common nationality of the
spouses is relevant. However, it is not clear howéal with problems arising frodual
nationality e.g. is there a more effective nationality in tase of spouses who hold more
than one nationality? If the habitual residence Mvdoe of fundamental importance in
determining the more effective nationality, theufor of jurisdiction under the Regulation
would often be the same.

In the Hadadi cadelulianne Kokott Advocate General stated “thattiimgi the meaning
of nationality in to the more effective nationalis/not consistent with either the wording
or the objectives of Regulation No 2201/2003. Tlysteam of jurisdiction in divorce
proceedings provided for in the Regulation is nenerally based on the idea of excluding

® Judgment of the Court of 25 February 1999. Robimdiling v Adjudication Officer — Reference
for a preliminary ruling: Social Security Commisston- United Kingdom. — Social security —
Income support — Conditions of entitlement — Hablitesidence. Case C-90/97. European Court
reports 1999 Page 1-01075.

® LaszI6 Hadadi and Csilla Méarta Meské were both borHungary and married there in 1979. They
then emigrated to France and acquired French raditipnMrs. Meské declared that, between 2000
and 2004, she was the victim of repeated actsaiénce perpetrated by her husband. In February
2002, Laszl6 Hadadi instituted divorce proceedibgfore the Pest Regional Court in Hungary.
Mrs. Mesko did not learn of the proceedings uritilrsonths later. The Hungarian court granted the
divorce in May 2004. Meanwhile, in February 2003sMMesko instituted proceedings for divorce
on grounds of fault before the Meaux Regional Coaort~rance, which ruled her application
inadmissible. She appealed before the Paris Cousppéal, which ruled, on 12 October 2006, that
the divorce judgment issued by the Hungarian coautd not be recognized in France and therefore
declared Mrs. Hadadi's divorce application admissibaszl6 Hadadi lodged an appeal before the
French Court of Cassation, which applied to the EWrCof Justice for a preliminary ruling on
interpretation of Regulation 2201/2003, known as 8aeis II' concerning the criteria to be used in
determining applicable law and the member staté yitisdiction in divorce matters. Should the
more effective of the two nationalities be usedlwuld the spouses have the choice of referring the
case to either of the two states of which theynateonals?
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multiple grounds of jurisdiction. Rather, it expsBsprovides for the coexistence of several
equal-ranking grounds. This necessarily entailsight of choice on the part of the
applicant. The fact that a person possessing duanality can choose between the courts
of two Member States which are competent exclugieel grounds of nationality is not
contrary to the Regulation. The requirement in &eti3(1) (b) that both spouses must have
the nationality of the court seized ensures thagmthat provision is applied, both spouses
have the same link to that forum and that it ispussible to seize a court the jurisdiction of
which would be entirely unforeseeable or remotenfithe point of view of either of the
spouses. (...) Determining which nationalityrmore effectivewould entail considerable
uncertainty not least because there is no defmibiothat vague concept. Furthermore, such
an examination might require account to be takem @umber of factual circumstances
which would not always lead to an unequivocal reg\l worst, it could create a conflict of
jurisdiction if two courts each considered the miadility of the other Member State to be
the more effective. As regards such conflicts afsgiction, the Regulation contains no
provision that would enable a court to refer a cadth binding effect to the court of
another Member Staté.”

The Regulation has received a lot of criticism @rePaper in 2005, several
commentaries) due to the fact, that alternativeuggs of jurisdiction and the rule &8
pendensmotivate the parties to rush to court, which isaiagt legal certainty and
predictability. The Union law must be foreseeahldahe persons concerned.

However, not the alternative grounds of jurisdictire to be blamed for this ,rushing
to court”, but rather the greatest fault of the Waton: it fails to settle the issue of
applicable law.

It must be noted that the new Brussels || Regulagioverns only jurisdiction, not the
conflicts-of-law rules which determine the substaniaw applicable to the divorce. The
court with jurisdiction under the Regulation mustrtefore determine the law applicable in
accordance with domestic law.

The “blindness to the conflict of laws” for whichet Regulation has been criticized in
legal commentary may therefore indeed encouragesh ‘to the courts” by spouses.

Instead of giving careful consideration to theitnsibn of divorce proceedings, spouses
in dispute may be tempted to rush into bringingcpealings before one of the competent
courts in order to secure the advantages of thstantive divorce law applicable under the
private international law rules of that forum. Sweas the problem in the above mentioned
caseHadadi®

” Opinion of Advocate General Kokott delivered onMarch 2009. Laszl6 Hadadi (Hadady) v Csilla
Marta Mesko, épouse Hadadi (Hadady). Points 62665,
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do2CELEX:62008CC0168:EN:HTML

8 The Court establishes that, on account of the thaat the grounds set out in Article 3 of the
Regulation are alternatives, the coexistence of rabw@urts having jurisdiction is expressly
provided for, without any hierarchy being estaldidtbetween them. It observes that, through its
wording, Article 3 of the new Brussels Il regulatiamly refers to nationality, a link that is
unambiguous and easy to apply, without providingdoy other criterion relating to nationality,
such as how effective it is. It also considers tihawvould be contrary to the purpose of this
provision to give decisive weight to the “effectimationality”. In fact, the need to check the links
between the spouses and their respective natimsaliould make verification of jurisdiction more
onerous and thus be at odds with the objectiveadififating the application of the Regulation by
the use of a simple and unambiguous connectingriathe Court concludes that where, as in the
Hadadi case, spouses each hold the nationalithefsame two Member States, the Regulation
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2. TheRome Il Regulation®

2.1. Theway to adopt the Rome |11 Regulation

In 2005 the Commission adopted a Green Paper oficaple law and jurisdiction in
divorce matters® In 2006 the Commission proposed a Regulation aingnthe new
Brussels Il Regulation — so-called Rome IIl — agarels jurisdiction and introducing rules
concerning applicable law in matrimonial mattérs.

This proposal contained two significant elementisstlf;, spouses would have been
permitted to jointly select the competent court,asetondly, conflict of laws rules which
determine the law to be applied in cross-bordeomdi® cases would have become part of
community law.

For the first time during the EC's legislative wgitkes in cross-border matters unanimity
in adopting (an amendment of) a Regulation couldb®reached. By summer 2008 the
Council concluded that there was a lack of unarimit the proposal and that there were
insurmountabledifficulties that made unanimity impossible botien and in the near
future. It established that the proposal’s objesgigould not be attained within a reasonable
period by applying the relevant provisions of thedties.

In 2010 the issue of the Rome Ill Regulation tookuen for the better. Fourteen
Member States addressed a request to the Commisglarating that they intended to
establish enhanced cooperation between themsetvdbei area of applicable law in
matrimonial matters and the Council adopted the uReign (EU) No 1259/2010
implementing enhanced cooperation in the areaefdtv applicable to divorce and legal
separation on 2Dof December 2010.

The differences between national laws in the fadfldivorce law were so enormous that
only by enhanced cooperatidhand after many years of struggle the Council Ratipn
(EVU) No 1259/2010 implementing enhanced cooperatidhe area of the law applicable to
divorce and legal separation was accepted, whiplydmm 27" June 2012 for 14 Member
States?® The substantive scope and enacting terms of taguRtion should be consistent
with the new Brussels Il Regulation, however, tglin’t apply to marriage annulment.

precludes the jurisdiction of the courts of onehafse Member States from being rejected on the
ground that the applicant does not put forward ofivks with that State. The spouses may
therefore seize the courts of either of the Mengtates of which they both hold the nationality, as
they choose. In: Judgment of the Court (Third Chajnbi16 July 2009. Laszlé Hadadi (Hadady)
v Csilla Marta Mesko, épouse Hadadi (Hadady) C-18%8/0

® Council Regulation (EU) No 1259/2010 of 20 Decen®@t0 implementing enhanced cooperation
in the area of the law applicable to divorce amleeparatiorOfficial Journal L 343, 29/12/2010.

10COM (2005) 82. http://eur-lex.europa.eu/LexUriSsite/en/com/2005/com2005_0082en01.pdf

1 proposal for a Council Regulation of 17 July 2007eading Regulation (EC) No 2201/2003 as
regards jurisdiction and introducing rules conaegniapplicable law in matrimonial matters
(COMJ[2006] 399 final — Not published in the Officiddurnal).

12 Enhanced cooperation is based on the “hope thaitlithen be a catalyst and that other Member
States will subscribe to such initiatives”. In: P&raig: The Lisbon Treaty: Law, Politics and
Treaty Reform, Oxford University Press, Oxford, @0f. 449.

30n 12 July 2010, the Council decided to authorinbaeced cooperation between Belgium,
Bulgaria, Germany, Spain, France, Italy, Latvia, émmbourg, Hungary, Malta, Austria, Portugal,
Romania and Slovenia in the area of the law apdictbdivorce and legal separation. Lithuania
has notified its intention to participate in enheshcooperation in the area of the law applicable to
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2.2. Short evaluation of the Regulation

This Regulation should create a clear, comprehenggal framework in the area of the
law applicable to divorce and legal separationhim participating Member States; provide
citizens with appropriate outcomes in terms of legartainty, predictability and
flexibility.

The informed choice of both spouses is a basiccimlim of this Regulation. The
Regulation should enhance the parties’ autonomythim areas of divorce and legal
separation by giving them a limited possibilitydooose the law applicable to their divorce
or legal separation.

An agreement designating the applicable law shdigdable to be concluded and
modified at the latest at the time the court izesg&j and even during the course of the
proceeding if the law of the forum so provid@s.

Where no applicable law is chosen, and with a \tewuaranteeing legal certainty and
predictability and preventing a situation from argsin which one of the spouses applies
for divorce before the other one does in ordemuee that the proceeding is governed by a
given law which he considers more favourable todws interests, the Regulation should
introduce harmonized conflict-of-laws rules on Hassis of a scale of successive connecting
factors based on the existence otlase connectiorbetween the spouses and the law
concerned.

The above-mentioned problem of dual nationality #relhabitual residence of spouses
may appear during the application of this Reguratiaving regarded that the spouses may
choose between these two connecting facfoBsit we have to make a distinction between
jurisdiction and applicable law. According to Katiima Boele-Woelki as long as the formal
nationality is usually a sufficient ground for jsdiction (See in Hadadi case) it is not
adequate to determine the applicable taWhe ground of applicable law could be only the
effective nationality of both spouses.

The Regulation ensures two “loopholes” for partitipg Member States to refuse the
application of a provision of foreign law in a givease. One is if this provision is where
it would be manifestly contrary (incompatible) toet public policy of the forum under
Article 12.

divorce and legal separation by letter dated 25 RG2. The Regulation (EU) No 1259/2010 shall
apply to Lithuania from 22 May 2014. Commission Beam of 21 November 2012 confirming the

participation of Lithuania in enhanced cooperaiioithe area of the law applicable to divorce and
legal separation (2012/714/EU)

14 Council Regulation (EU) No 1259/2010 of 20 DecemtiE®implementing enhanced cooperation
in the area of the law applicable to divorce amaleseparation; Preamble (9).

15 Katharina Boele-Woelki notes the importance of tieslement in the field of choice of law. She
established that the close connection with thedhwsen at the time the agreement may no longer
exist at the moment of the divorce. She pointedtbatfailure of the Article 5 of Regulation to
impose any time limits for the spouses to concladeagreement about the applicable law can be
questioned. Moreover, certain circumstances ancheaxiimg factors: nationality and habitual
residence might change. These changes will noakentinto account unless both spouses agree to
change their initial choice of law. Katharina Bo®leelki: For Better or for Worse: The
Europeanization of International Divorce Law, ireafbook of Private International Law, Vol. XII.
2010. Sellier, Munich 2011. pp. 15-16.

18 See Art. 5 and 8 of the Regulation.

7 Katharina Boele-Woelki op. cit. pp. 18.
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The European Economic and Social Committee is thergleased that a public policy
exception clause will exclude any provisions of @pplicable foreign law which, for
example, might go against the EU Charter of FundaaheRights, which is now part of
primary law (with the same legal value as the tesat Member States will invoke the
international public policy of their domestic cotwt bring an exception to a third-country
law which violates it?

Article 13 called “Differences in national laW"allows the second “loophole” to refuse
the application of the law designated by this Ratioih, which is in contrary to the purpose
of the norm and the enhanced cooperation.

Article 13 allows refusing the application of a pigion of foreign law in two different
situations:

1. if the participating Member State’s law does nabwrthe legal institution of divorce or
2. if the participating Member State’s law does na¢rdehe marriage in question valid for
the purposes of divorce proceedings to pronourdiecace.

The first exclusion got into the Regulation becaatélalta (this was one of the so-
called “Malta-provision”), but the second paragrapbans more serious exclusion. This
funds that if the marriage in question is not retpgd (as a preliminary question, typically
the same-sex marriages) no divorce can be granted.

This second paragraph is contrary to the Articletich states that “This Regulation
shall not apply to the following matters, evenhiéy arisemerely as a preliminary question
within the context of divorce or legal separationgeedings: (b) the existence, validity or
recognition of a marriage.”

In the European Commission’s view this Article, et permits judges of a
participating Member State, whose law does notigeofor divorce, not to apply the same
rules as the other participating Member States,dsrogation that negates the very purpose
of the enhanced cooperation authorized by Couredigon 2010/405/E&

In addition this Article 13 restrained Sweden amudnd to participate in the enhanced
cooperation. Sweden’s criticism concerning the ingab proposal for a Regulation was
based on the opinion that they cannot accept solsitwhich limit the possibility to get a
divorce in certain situations. The right to divares well as the right to choose who to
marry, is in Sweden’s opinion, fundamental.

With regard to the implementation of enhanced coatpen, Sweden regrets that it
contains solutions that in practice create excaptioniting the right to divorce for certain
groupzsl. In this context, in particular Article 18tbe implementing Regulation should be
noted:

18 Opinion of the European Economic and Social Conemitin the ‘Proposal for a Council regulation
implementing enhanced cooperation in the area ef ldw applicable to divorce and legal
separation’ COM(2010) 105 final/2 — 2010/0067 (CNS)10.2.2011.

19 Nothing in this Regulation shall oblige the cowts participating Member State whose law does
not provide for divorce or does not deem the mgeria question valid for the purposes of divorce
proceedings to pronounce a divorce by virtue ofajyglication of this Regulation. (Art. 13)

20 Council of the European Union, JustCiv 214. Propdeala Council Regulation implementing
enhanced cooperation in the area of the law agpéiceo divorce and legal separation, General
Approach, Brussels, 1 December 2010.

2L Council of the European Union, JustCiv 214. Propdeala Council Regulation implementing
enhanced cooperation in the area of the law apgéct divorce and legal separation, General
Approach, Brussels, 1 December 2010.
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3. Short evaluation of the new Brussels || Regulation in matter s concerning parental
responsibility

The issues of parental responsibilities under teguRation mean a broad spectrum. The
Regulation shall apply, in civil matters relating the attribution, exercise, delegation,
restriction or termination of parental responsipilirights of custody and rights of access;
guardianship, curatorship and similar institutiotis2 designation and functions of any
person or body having charge of the child's pemquroperty, representing or assisting the
child; the placement of the child in a foster fanok in institutional care; measures for the
protection of the child relating to the adminiswat conservation or disposal of the child's

property.
3.1. The definition of the concept of habitual residence

Pursuant to the Regulation the main ground of dlicteon in matters concerning parental
responsibility is thénabitual residence of the chilat the time court seized, however, the
regulation does not contain a definition of theaapt of habitual residence.

The European Court of Justice at first in the aafs&\” applicant in 2008 has given
important guidelines to define the concept of hadliresidence. It merely follows the use
of the adjective ‘habitual’ that the residence nmheste a certain stability or regularity.

According to the Court’s interpretation “the conteyf ‘habitual residence’ under
Article 8(1) of the Regulation must be interprets meaning that it corresponds to the
place which reflects somdegree of integratiorby the child in a social and family
environmentTo that end, in particular the duration, regtjarconditions and reasons for
the stay on the territory of a Member State andfangly’s move to that State, the child’s
nationality, the place and conditions of attendaaicechool, linguistic knowledge and the
family and social relationships of the child inttisiate must be taken into consideration. It
is for the national court to establish the habitesidence of the child, taking account of all
the circumstances specific to each individual ¢ase.

In the Case Mercredi the Court completed its opiniglated habitual residence. In this
case the court had to interpret the concept oh#i®tual residence of an infant. The Court
stated that the social and family environment of thild, which is fundamental in
determining the place where the child is habituaigident,comprises various factors
which vary according to the age of the chilthe factors to be taken into account in the
case of a child of school age are thus not the sentkose to be considered in the case of a
child who has left school and are again not theesasithose relevant to an infant. An
infant necessarily shares the social and familyrenment of the circle of people on whom
he or she is dependent. Consequently, where thatire in fact looked after by her mother,
it is necessary tassess the mother’s integration in her social aadify environmentin
that regard, the tests stated in the Court’s caseduch as the reasons for the move by the

22 Case C-523/07, Reference for a preliminary rulingesmArticles 68 EC and 234 EC from the
Korkein hallinto-oikeus (Finland), made by decisioh19 November 2007, received at the Court
on the same day, in the proceedings brought byRé&ports of Cases, 2009 1-02805. 2 April 2009.

3 Case C-523/07, Reference for a preliminary rulingesmArticles 68 EC and 234 EC from the
Korkein hallinto-oikeus (Finland), made by decisioh19 November 2007, received at the Court
on the same day, in the proceedings brought byRé&ports of Cases, 2009 1-02805. 2 April 2009.
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child’s mother to another Member State, the langadgiown to the mother or again her
geographic and family origins may become reledant.

Other aspects were also taken into consideratioenwtieveloping the Regulation,
thereby creating a flexible jurisdiction system.isTlaspect is — first of all — the “best
interests of the child®

Upon comparing the rules on jurisdiction of the Batjon in matrimonial matters and
matters concerning parental responsibility, we eatablish that the Regulation is much
more flexible in the field of parental responsilyiliNevertheless this does not mean that
there are no problems.

3.2. Questions at the field of parental responsibility on the basis of case law

We have to mention that there are preparationprimposal for a Council Regulation (EU)
amending Regulation (EC) No 2201/2003 concernimgdiction and the recognition and
enforcement of judgments in matrimonial matters tnedmatters of parental responsibility.
The Stockholm Programme recognizes the need famuim standards to be developed
in relation to the recognition of decisions on paak responsibility (including those on
custody rights). The Stockholm Action Plan therefprovides for a proposal for revision
of Regulation (EC) No 2201/2003, and requires tloen@ission to consider the possible
introduction of common minimum standards in relatio the recognition and enforcement
of parental responsibility decisions in other Memi&tates, and the abolition of all
intermediate decisions (exequatur) in this &Pe&urthermore, this proposal for an
amending Regulation is one of the actions idemtifiethe recently adopted EU Agenda for
the Rights of the Chifd to make justice systems in the EU more child-filign
The Commission’s Initiative identifies problems dhe basis of case law and
infringement proceedings and may, for exampleteeiat
— the lack of a uniform interpretation of the terrmfercement’ in Chapter Il of the
Regulation amongst Member States’ authorities, wsatime authorities interpreting it
in a narrow sense of ‘forced execution’ and othatharities in the sense of ‘any
action to be taken by a public authority on theisdaga foreign judgment’,
- widely differing national standards for the hearwfgthe child and the designation
of a guardian,
- costs and delays for the recognition and enforcénodénjudgments, authentic
instruments and agreements abroad,
— the use of the certificates provided for in Annekes|V of the Regulation;
- the enforcement procedure in the Member State fofeement®

24 Judgment of the Court (First Chamber) of 22 Decerb&0. Barbara Mercredi v Richard Chaffe.
Case C-497/10 PPU. Reports of Cases, 2010 1-14308tsP@-55.

5 This principle is applied at the Article 12 (1)daf15) of the Regulation.

%6 http://eur-lex.europa.eu/LexUriServ/LexUriServ.dd2COM:2010:0171:FIN:EN:PDF

%" http://eur-lex.europa.eu/LexUriServ/LexUriServ.dd2COM:2011:0060:FIN:en:PDF

Zhttp://ec.europa.eu/governance/impact/planned_ia/@613_just_003_amendment_regulation_mat
rimonial_parental_matters_en.pdf
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4. Regulation in mattersrelating to maintenance obligation

After a decade of codification efforts the CouriRédgulation (EC) No 4/2009 was adopted
on jurisdiction, applicable law, recognition andanement of decisions in matters relating

to maintenance obligatiod1t can be applied from 21 June 2011.

The scope of this Regulation should cover all neahce obligations arising from a

family relationship, parentage, marriage or affinin order to guarantee equal treatment of
all maintenance creditors. For the purposes of BRegulation, the term “maintenance

obligation” should be interpreted autonomously.

The Regulation has two significant improvements.e s that it has set itself the
objective of harmonizing the applicable law regagdimaintenance obligations, while the
other improvement is the abolition of exequatur.

The text of the Regulation doesn'’t include the ittiarules of applicable law but refers
back to the Hague Protocol of 268®n this subject, which was developed within the
framework of the Hague Conference on Private Iatéonal Law. The differences between
national laws relating to maintenance matters fbitte EU legislator to adopt such legal
solutions, which was unique in EU law until thahéi. What is the reason for this specific
solution?

It was the United Kingdom who declared that it Ehat adopt the regulation if the text
of the regulation shall include rules on applicdble.

However, in case the regulation would not contaichsrules and would refer back to
the Hague Protocol, the United Kingdom could adbpt regulation, as it has happened,
indeed.

5. Fieldsrelating to family law that are not protected by Union law

Neither new Brussels Il regulation nor the Rome riggulation covers the property
consequences of the dissolution of the marriage.

The Member States have adopted a wide varietyitfrier to determine jurisdiction as
regards matrimonial property regimes. Most Membiates allow spouses to choose the
law applicable to the matrimonial property regirithie Commission would like to know
whether this choice should be retained in a fu€oenmunity instrument and, if so, which
connecting factors must be taken into consideratiasrder to allow spouses to choose the
matrimonial property regime.

In the 'EU Citizenship Report 2010: Dismantling thiestacles to EU citizens’ rights',
adopted on 27 October 26i0the Commission identified uncertainty surroundiig
property rights of international couples as onéhefmain obstacles faced by EU citizens in
their daily lives when they tried to exercise tlights the EU conferred on them across
national borders.

29 Council Regulation (EC) No 4/2009 of 18 December 2@®8 jurisdiction, applicable law,
recognition and enforcement of decisions and cadjmer in matters relating to maintenance
obligations, 10.1.2009. OJ

% Protocol of 23 November 2007 on the Law Applicabl®aintenance Obligations,

http://www.hcch.net/upload/conventions/txt39en.pdf

31 COM (2010) 603
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This subject has been on the agenda for yearsO0® ?he Commission published a
Green Paper on conflict of laws in matters conceyninatrimonial property regim&s
including the question of jurisdiction and mutuatognition, that launched wide-ranging
consultations on the subject.

In the Action Plan of Implementing the Stockholneghamme the Commission planned
to submit a proposal for a Regulation in 2010 andbnflicts of laws in matters concerning
matrimonial property rights, including the questimijurisdiction and mutual recognition,
and for Regulation on the property consequenceateeparation of couples from other
types of unions.

In 2011 according to the Action Plan — some delahe-Commission submitted two
proposals for council regulation. Because of thstimitive features of marriage and
registered partnerships, and of the different legaisequences resulting from these forms
of union, the Commission presented two separateulBggns: one on jurisdiction,
applicable law and the recognition and enforcenoémtecisionan matters of matrimonial
property regimegCOM (2011) 126], and the other on jurisdictionphgable law and the
recognition and enforcement of decisions in matirshe property consequences of
registered partnershipgCOM (2011) 127].

The Council held a public debate on two proposeglletions on the jurisdiction,
applicable law and the recognition and enforcenmndecisions as regards matrimonial
property regimes, on the one hand, and the propeaysequences of registered
partnerships, on the other. The Presidency notacry large agreement on political
guidelines to further advance the work at expestile

The objective of both proposals is to establisraanéwork in the EU determining
jurisdiction and the law applicable to matrimong@operty regimes and the property
consequences of registered partnerships and tddtethe recognition and enforcement of
decisions and authentic instruments among the mestékes.

The two proposals will complement the instrumentealy adopted at EU-level
concerning family-related issues, such as the newsdgls Il Regulation regarding
matrimonial matters and parental responsibilitg, Begulation on maintenance obligations,
and the Rome Il Regulation on the law applicablditorce and legal separation.

Once these two new regulations are adopted, tlrerit of the EU will benefit from a
complete set of legal instruments covering intéomatl private law issues in the field of
family matters.

Both regulations are subject to a special legigagirocedure based on Article 81 (3)
since they refer to measures concerning family Veith cross-border implications. The
Council will act unanimously after consulting tharBpean Parliament.

The United Kingdom and Ireland have decided notai@ part in these instrumefits
and Denmark will not participate aldb.

The latest news about the current status of thesgopals is that the Working Party on
Civil Law Matters (Matrimonial Property Regimes amgistered Partnerships) held a

32 COM (2006) 400

33 According to former statements of the United Kioguit would be impossible to harmonize legal
systems that include legislation regarding propeghts arising out of a matrimonial relationship
with the English system, which contains no suclslagion.

34 Council of the European Union, Press Release 320@tmcil meeting Justice and Home Affairs
Brussels, 6 and 7 December 2012. http://europapd/paiess-release_PRES-12-509_en.htm
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meeting on the and 13' of February 2013 in Brussels but we have no infittom about
the outcome of the meeting.

Conclusions

It can be stated that the Community Legislation engdeat achievements in the most
important areas of family law but the current ditua may give rise to a number of
problems in matrimonial proceedings of internatiomature. Some of the foreign
commentarie¥ are skeptical about the future of European letigsidn field of family law.
They succeeded in creating unanimity concerninguRéign on maintenance obligations in
2008, with a tricky solution; the Protocol on thew. Applicable to Maintenance
Obligations also prevails in 25 Member States.dnt@ast, the Rome 1ll Regulation is in
force only in 14 Member States. The Rome Ill Regjofashowed us the “emergency
exit”*® in the cooperation at the field of European fantéw. This possibility should be
avoided even if there seem to be insurmountabldictnbetween common law and civil
law Member States, since the future of Europearilyalaw depends on this, especially
concerning the Commission’s Proposals on MatrimoRi@perty Regimes and Property
Consequences of Registered Partnerships.

% See e.g.: Maarit Jantera-Jareborg: Europeanizafidmw: Harmonization or Fragmentation — a
Family Law Approach, Tidskrift utgiven av Juridusiaeningen i Finland 5/2010. pp. 504-515. or
Cristina Gonzalez Beilfuss: The Unification of Prizdnternational Law in Europe: a Success
Story? in: K. Boele-Woelki, Jo Miles and Jens ScheEuropean Family Law Series — no. 29, The
Future of Family Property in Europe, 2011. Intetisen

% Katharina Boele-Woelki: For better or Worse op. [it25



